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IN THE 


United States Cout of Appeals 

For the District op Columbia Circuit 


No. 11,574 


TRANSIT RIDERS ASSOCIATION, INC., Petitioner 

v. 

THE UNITED STATES 


Petition for Review of Final Order of the 
Federal Communications Commission 


JURISDICTIONAL STATEMENT 

Jurisdiction to entertain this petition for review is vested 
in this Court by virtue of P. L. 901, 81st Cong., approved 
December 29, 1950, 64 Stat. 1129 (5 USCA 1031). The 
Commission order is unreported at this time. 

STATEMENT OF THE CASE 

Appellant is a non-profit corporation consisting of ap¬ 
proximately 500 members whose purpose is to abate forced 
radio listening in public transportation vehicles on which 
they must travel in the conduct of the ordinary affairs of 
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life. On July 11, 1952 the Federal Communications Com¬ 
mission granted without hearing the application for renewal 
of license of W WJDC-FM, Washington, D. C., the broadcast 
station which is the principal party in the business combine 
which brings about said forced listening. Pursuant to Sec¬ 
tion 309(c) of the Communications Act Amendments, 1952 
appellant protested said grant and requested a public 
hearing. The Federal Communications Commission on 
August 20,1952 dismissed appellant’s protest on the ground 
appellant was not a party in interest. Appellant petitions 
for review of said order of dismissal. 

STATUTES AND REGULATIONS INVOLVED. 

Section 309(c) Communications Act Amendments, 1952, 
provides in pertinent part: 

“(c) When any instrument of authorization is 
granted by the Commission without a hearing * ' * 
such grant shall remain subject to protest • • # for a 
period of thirty days. During such thirty-day period 
any party in interest may file a protest * * * directed to 
such grant and request a hearing on said application 
so granted. Any protest so filed shall contain such 
allegations of fact as will show the protestant to be a 
party in interest * * V’ 

Section 402(b), Communications Act of 1934 provides in 
pertinent part: 

“ (b) An appeal may be taken • • * (2) By any other 
person aggrieved or whose interests are adversely 
affected by any decision of the Commission * • V’ 

Section 307(b), Communications Act of 1934, provides in 
pertinent part: 

“ • • • the Commission shall make such distribution 
of licenses * * * as to provide fair, efficient, and equi¬ 
table distribution of radio service * * V’ 
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Section 3(o), Communications Act of 1934, provides in 
pertinent part: 

“Broadcasting means the dissemination of radio 
communications intended to be received by tbe 
public * * V’ 

Section 3.231, 3.232, 3.234 and 3.241, Federal Communica¬ 
tions Commission Rules and Regulations provides in 
pertinent part: 

Section 3.21 “No license shall be granted to an FM 
broadcast station • * • having any • * * arrangement 
• * • with a network organization under which the 
station * # * is hindered from * * * broadcasting the 
programs of any other network * * V’ 

Section 3.232 “No license shall be granted to an FM 
broadcasting station having any * * * arrangement * * * 
with a network # * * which * # * hinders another broad¬ 
cast station serving * • * the same area from broad¬ 
casting the network’s program # * 

Section 3.234 “No license shall he granted to an FM 
broadcast station which options * • * any time subject 
to call on less than 56 days’ notice * # 

Section 3.341 “No # * * renewal of license * * * shall 
be granted # * * to a(n) FM broadcast station which 
has"a(n) # * * arrangement * * * pursuant to which as 
consideration for the assigimient of license * * * the 
assignor * * * reserves the right to use the facilities of 
the station for any period whatsoever * # 

SUMMARY OF ARGUMENT 

An organization which is the collective voice of a large 
number of persons forced by the necessities of urban exist¬ 
ence to use public transportation vehicles equipped with 
fixed-tuned broadcast receivers adjusted to WWDC-FM 
broadcasts by arrangement with said station is a party in 
interest to protest a renewal without hearing of the WWDC- 
FM license. 
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ARGUMENT 

Petitioner is a Party in Interest 

Section 309(c) of the Communications Act Amendments, 
1952 (P. L. 554, 82nd Cong. 2d Sess., approved July 16, 
1952, 66 Stat. 711) provides in pertinent part: 

“When any instrument of authorization is granted 
by the Commission without a hearing # • * such grant 
shall remain subject to protest * * * for a period of 
thirty days. During such • • • period any party in 
interest may file a protest * * * and request a hearing 
on said application so granted.’’ 

On July 11, 1952 the Commission granted a renewal of 
license to Station WWDC-FM without hearing. Within the 
statutory period petitioner protested said grant On Au¬ 
gust 20,1952 the Commission issued a memorandum opinion 
and order denying petitioner’s protest and request for 
hearing on the ground that petitioner was not a “party in 
interest” within the meaning of the statute. The question 
before this Court is whether petitioner is a “party in inter¬ 
est” and entitled to the rights conferred by the statute. 

Petitioner is a non-profit corporation composed of 
approximately 500 persons most of whom are compelled by 
the necessities of urban existence to ride public transporta¬ 
tion vehicles of the Capital Transit Company. Through a 
contractual agreement between said transit company, Wash¬ 
ington Transit Radio, Inc., and the licensee of Station 
WWDC-FM, said vehicles are furnished with fixed-tuned 
radio broadcast receivers locked to the frequency on which 
WWDC-FM broadcasts a fare of advertising, news, and 
music of its own selection. The passengers have no power 
to turn off or tune out any part of said broadcasts. Thus, 
by an interlocking, overlapping contract and management 
business arrangement, Station WWDC-FM has “captured” 
the transit vehicle audiences. Petitioner’s members are a 
part of these “captive” audiences. Because of Capital 
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Transits transportation monopoly, petitioner’s members 
have no alternative but to use said vehicles. (J.A. 3) The 
WWDC-FM broadcasts interfere with the freedom of atten¬ 
tion, peace of mind, physical comfort, bodily and mental 
health, and physical safety of petitioner’s members, in that 
involuntary listening is injurious to their physical well be¬ 
ing and increases the hazards of travel on public vehicles 
because of possible interference with the driver’s attention. 
The W WDC-FM broadcasts impose economic injury on 
some of petitioner’s members by forcing them to forego the 
use of public transport, which is intended for the use of all, 
and to use more expensive and less efficient means of trans¬ 
portation to conduct their business and social affairs. 
Therefore, petitioner has an interest separate and apart 
from the “general or common interest” adverted to by the 
Co mmi ssion in its citation of Singer & Sons v. Union Pacific 
R. Co., 311 U. S. 295, 303-304. The theory upon which the 
Commission apparently proceeded is that “party in inter¬ 
est” as set forth in the Communications Act Amendments, 
1952 must be construed the same as Section 402 of the 
Transportation Act, 1920 (41 Stat. 456, 477, c. 91, 49 USCA 
1). In the Singer case, cited above, an injunction was 
sought to enjoin a railroad from serving a competitor, quite 
a different state of facts from the case at bar. But even 
in that case the Court said “An individual may have some 
special and peculiar interest which may be directly and 
materially affected by alleged unlawful action. See Detroit 
& M. R. Co. v. Boyne City, G. <& A. R. Co. (DC) 286 F. 540. 
If such circumstances are shown he may sue; he is then 
“party in interest” within the meaning of the statute.” 
Supra p. 304. 

Actually the meaning and significance of “party in in¬ 
terest” as it occurs in Section 309 (c) of the Communication 
Act Amendments, 1952, is sui generis. Prior to the enact¬ 
ment of said statute the Commission followed a policy of 
narrowly construing “party in interest”. See Paramount 
Pictures, Inc., 7 R. R. 972 (1952), Monana Broadcasting 
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Co., 7 R. R. 1045 (1952); Hazelwood, Inc., 7 FCC 443 
(1939); Midnight Sun Broadcasting Co., 6 FCC 319 
(1938); Trent Broadcasting Cory., 9 FCC 19 (1941); 
New York Broadcasting Cory., 5 R. R. 43 (1949); Cayital 
Radio, Inc., 3 R. R. 806 (1947), wherein the Commission 
was construing its own rules permitting intervention by 
interested persons. However, the legislative history of 
the Communications Act Amendments, 1952, does not 
sustain the Commission in this narrow position with 
respect to Section 309 (c). 

The Congress in reporting the Communications Act 
Amendments, 1952, said: 

“Fear has been expressed that the use of “parties 
in interest’’ might make possible intervention into 
proceedings by a host of parties who have no legitimate 
interest but solely with the yuryose of delaying 
license grants which yroyerly should be made. The 
committee does not so construe the term “party in 
interest”; “parties in interest” because of electrical 
interference are fixed and defined by the Supreme 
Court decision in the KOA case (319 U. S. 239) and the 
Commission’s rules and regulations; “parties in inter¬ 
est” from an economic standpoint are defined by the 
Supreme Court decisions in the Sanders case (309 
U. S. 470).” (Emphasis supplied) Senate Reyort No. 
44, 82d Cong., 1st Sess., January 25,1951. 

In debate in the House on the bill Mr. Harris of the Com¬ 
mittee on Interstate and Foreign Commerce said with re¬ 
spect to Section 309(c): 

“The protest procedure relates to cases in which an 
application has been granted without a hearing. In 
those instances, parties in interest may submit to the 
Commission a statement of facts why the license in 
question should not have been granted, and the Commis¬ 
sion, after consideration of such statement, must set 
down the license for hearing * * *. With resyect to 
(this yrocedure) the Commission has exyressed severe 
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criticism in its letter to the speaker .” (Emphasis 
supplied). 98 Cong. Rec. {daily ed.) 7519-7551, June 17, 
1952. 

From this it seems clear Congress intended to extend the 
meaning of 44 parties in interest” beyond the theretofore 
interpretation given it by the Commission, despite the Com¬ 
mission’s objections. Unless Congress had such a purpose, 
the section has no significance. 

In, the Sanders case (309 U. S. 470) the Court said with 
respect to the Communications Act of 1934: 

“ Section 402(b) * * * provides for an appeal • • • by 
any person aggrieved or whose interests are adversely 
affected by any decision of the Commission • • # . 

‘‘The petitioner insists that as economic injury to the 
respondent was not a proper issue before the Commis¬ 
sion it is impossible that #402 (b) was intended to give 
the respondent standing to appeal, since absence of 
right implies absence of remedy. This view would de¬ 
prive subsection (2) of any substantial effect. 

“Congress had some purpose in enacting #402(b) 
(2). * * * We hold, therefore, that respondent had the 
requisite standing to appeal • * (Emphasis sup¬ 
plied). 

This same reasoning applies to Section 309(c). 

The KOA case referred to in Senate Report No. 44 holds 
that electrical interference from a new station licensed by 
the Commission qualifies an existing station as a “party 
aggrieved” for the purposes of judicial review of Commis¬ 
sion action. 

The KOA and Sanders cases taken together merely hold 
that electrical interference or economic injury are at least 
a sufficient interest to qualify a person as a “party ag¬ 
grieved” for purposes of judicial review under Section 402 
of the Communications Act of 1934. They are not authority 
for the proposition that at most Section 309(c) of the 1952 
Act limits “parties in interest” to the same classes. 
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If electrical interference and economic injury are suffi¬ 
cient to qualify a “party aggrieved”, it would seem injury 
to physical well being, interference with privacy of the 
mind, forced listening, molestation of peace of mind, depri¬ 
vation of attention, interference with free use of public 
transport, and increasing hazards of public travel, are all 
sufficiently legitimate interests of petitioner’s members 
and of petitioner, as their collective voice, to qualify peti¬ 
tioner as a “party in interest” within the meaning of Sec¬ 
tion 309(c). In her concurring opinion in the Commission 
decision from which petitioner appeals, Commissioner 
Hennock said: 

“I am firmly of the opinion that the Transit Riders 
Association, Inc. is a party with a clear interest • * •” 
(J. A. 23). 

Commissioner E. M. Webster in his dissent said: 

“It is my opinion that the protestant’s interest in 
this case is sufficiently legitimate to make it a “party 
in interest” as contemplated by Section 309(c) * ' *. 
(J. A. 22). 

In construing “party in interest” as it occurs in Section 
309(c), this Court should consider that in other types of 
cases the phrase has been liberally construed. Thus, a 
guardian or administrator is a “party in interest” entitled 
to continue an action interrupted by death (In re Edward's 
Estate, 234 Wis. 40, 289 N. W. 605); a beneficiary or one 
who would take in intestacy are “parties in interest” in 
probate matters ( Butts v. Ruthven, 292 Mich. 602,291 N. W. 
23, 25); an attorney for a bondholder’s committee is a 
“party in interest” Wehle v. Shanks, 35 N. Y. S. 2d 801, 
806); a railway is a “party in interest” as to airline opera* 
tion ( Flying Tiger Line v. A. T. & S. F. Ry. Co., 75 F. 
Supp. 188, DC Calif.); a lienholder is a “party in interest” 
as to bankruptcy proceedings (U. S. Fidelity <£ Guaranty 
Co. v. George Process, 175 F. 2d 844, 845 C. A. 69). 
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In Beneficial Industrial Loan Corp. v. Kline, 132 F. 2d 
520, 524 (C. A. 8 1942) a holding company shareholder was 
found to be a party in interest for purposes of enjoining 
the use of a trade name. In U. S. v. Baker-Lockwood Mfg. 
Co., 138 F. 2d 48, 51 (C. A. 8 1943) the United States was 
held to be a party in interest in a suit by an informer to 
recover double damages. The third party beneficiary of a 
contract is usually held to qualify as a party in interest, 
e. g. Massachusetts Bonding and Ins. Co. v. Fentz., 182 F. 
2d 752 (C. A. 8 1950). Petitioner’s members qualified as 
parties in interest to participate in a Public JJtilities Com¬ 
mission hearing (P.U.C. Formal Case 30, October 27, 
1949) on transitcasting (81 P.U.R. (N.S.) 122 (1949)), 
and has an even greater interest as to the Federal Com¬ 
munications Commission. See United Stales v. Public 
Utilities Commission, 80 App. D.C. 227, 151 F. 2d 609, 
cert. den. 331 U.S. 816. See also Poliak v. Public Utilities 
Commission of D. C.,%J App. D.C.*? Y. ., 191 F. 2d 450, 
rev’d on other grounds, U.S. Supreme Court, Nos. 224 and 
295, decided May 26,1952. 

Just as the respondent herein would limit “party in in¬ 
terest” to licensees or applicants, so the Civil Aeronautics 
Board once sought to limit “party in interest” to certifi¬ 
cated carriers, but the Court negated that interpretation 
( Trans-Pacific Airlines v. Inter-Island Steam Nav. Co., 75 
F. Supp. 690). By the same reasoning the Federal Com¬ 
munications Commission should not limit “parly in inter¬ 
est” to applicants or licensees. This Court should apply 
the ordinary rules of construction: 

“Statutes giving the right of appeal are liberally 
construed in furtherance of justice, and an interpreta¬ 
tion that will work a forfeiture of that right is not 
favored.” 3 Sutherland Statutory Construction (3d 
ed. Horack) p. 334. 

“Statutes which confer jurisdiction are to be liberally 
construed.” Supra p. 327. See also American Automobile 
Ins. Co. v. Freundt, 103 F. 2d 613 (C. A. 7, 1939) and 
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Dawson v. TJ. S., 114 U. S. 477, 29 L Ed. 179. Remedial 
legislation should be liberally construed to accomplish the 
purpose intended. Wells v. Industrial Commission, 63 Ariz. 
264, 161 P. 2d 113 (1945). Statutes which supply defects 
in the former law should be given liberal construction. 
Crawford, Statutory Construction (1940 ed.) p. 492. 

Petitioner and its members have standing to protest 
under Section 309(c) of the Act because the entire WWDC- 
PM broadcast scheme is patterned to reach transit vehicle 
riders and not the general public. It is not “ broadcasting’ * 
as defined by Section 3(o) of the Communications Act, but 
is more similar to point-to-point communication, like radio 
telephone or closed circuit theatre television. (J. A. 3). 
Since petitioner’s members are the involuntary victims of 
this special programming, it has standing to protest the 
grant of a license which may be in violation of the Act. 
Likewise petitioner has standing, as the special object of 
WWDC-FM sales propaganda, to participate in a hearing 
on the issue of whether the grant of a license to that station 
is consistent with the purpose of Section 307(b) of the Act, 
and whether said grant is consistent with the spirit and 
purpose of the Commission’s chain broadcasting regula¬ 
tions (Sections 3.231, 3.232, 3.234 and 3.241 of the Commis¬ 
sion’s Rules), which assert the principle of listener choice 
and audience competition among licensees. The peculiar 
situation in which petitioner and its members find them¬ 
selves vis a vis WWDC-FM gives petitioner a legitimate 
interest in showing at a hearing how and to what extent 
said licensee’s practices are injurious to health and safety 
of its members. Unless petitioner is a “party in interest” 
within the meaning of Section 309(c), its members are fore¬ 
closed forever from proving their allegations in an adminis¬ 
trative hearing before the Federal Communications Com¬ 
mission. Surely fairness and right cannot be served by 
permitting the Commission to reduce Section 309(c) to a 
nullity by a devious process of statutory construction. 
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CONCLUSION 

It is submitted therefore that the Federal Communica¬ 
tions Commission erred in holding that petitioner was not 
a party in interest within the meaning of Section 309(c) of 
the Communications Act Amendments, 1952. Therefore, 
for the reasons assigned, it is submitted the decision dis¬ 
missing the protest herein should be reversed and the pro¬ 
test remanded to the Commission for further action. 

Carl L. Shipley 
Attorney for Appellant 
1103 National Press Bldg. 
Washington 4, D. C. 
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1 Public Notice 77852 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. C. 

Report No. 2033 July 10, 1952. 

Broadcast Actions 

The Commission en banc, by Commissioners Walker 
(Chairman), Hyde, Sterling and Bartley took the following 
actions on July 10: 

The following stations were granted renewal of licenses 
for the regular period: 

WWDC-FM, Washington D.C. 

5 Federal Communications Commission 

Aug. 8, 1952 

BEFORE THE 

FEDERAL, COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. C. 

File No. BRH-283 
In re: Application of 
Capital Broadcasting Company 
For renewal of FM Broadcast License 

Protest 

District of Columbia, SS: 

Comes now Transit Riders Association, 2017 S Street 
N. W., a non-profit corporation, pursuant to Section 309(c) 
of Communications Act Amendments, 1952, P. L. 554, 82nd 
Congress, 2nd Sess., and protest the grant without hearing 
of the above entitled application for renewal of FM broad¬ 
cast license, for the following reasons: 
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1. Protestant is an organization composed of taxpaying 
members of the public who necessarily travel on vehicles 
of the Capital Transit Company which are equipped with 
loud speakers over which are heard programs and adver¬ 
tising messages broadcast via the facilities of licensee 
WWDC-FM. Washington Transit Radio, Inc. has a con¬ 
tract with Capital Transit to furnish these broadcast to said 
vehicles, and it has a contract with licensee WWDC-FM 
whereby the latter is bound to furnish its programs and 
broadcast time to said transit vehicles. In other words, 
licensee WWDC-FM stands in relation to Washington 
Transit Radio, Inc. as a station which has abdicated its 
7:00 A.M. to 7:00 P.M. broadcast schedule to a time broker, 
who in turn has selected a special audience to whom 
6 said entire schedule will be broadcast, and which 
broker sells said time of licensee to the customers of 
the broker’s choice for purposes which the broker selects 
at rates which the broker fixes. The gist of the interlock¬ 
ing, overlapping arrangement between licensee WWDC- 
FM, Washington Transit Radio, Inc. and Capital Transit 
Company is a scheme or enterprise to evade and avoid the 
responsibilities of the Communications Act of 1934, as 
amended, and the Commissioner’s Rules and Regulations 
impose on broadcast licensees, as follows: 


1. The operation of licensee WWDC-FM is not “broad¬ 
casting”. It is point-to-point communication in that it is 
designed for and aimed at transit riders in the specific ve¬ 
hicles of Capital Transit Company. The function of said 
licensee is not operation in the public interest, but commer¬ 
cial exploitation of these captive audiences. An industrial, 
radio-phone, or other special service frequency should be 
alloted to this purpose, and not a broadcast frequency. 

Sec. 3.(o) of the Communications Act of 1934, as amended 
provides: 

“Broadcasting means the dissemination of radio com¬ 
munications to be received by the public • • 
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Sec. 3 (cc) of the Act defines a “broadcast station” as 
one equipped to broadcast to the public.” 

Sec. 3. 1 of the Commission’s Rules and Regulations de¬ 
fines “broadcast station” as a station licensed for the trans¬ 
mission of programs “intended to be received by the gen~ 
eral public. 7 ’ (Emphasis supplied.) 

7 Sec. 2. 1 of the Rules likewise defines “broadcast¬ 

ing service” as programming to be received directly . 
by the general public”. (Emphasis supplied.) 

In Scroggin and Company Bank, 1 F.C.C. 194, 196, the 
Commission defined broadcasting thus: 

“It is also to be noted in connection with the Richards 
Price broadcast, that their practices involved the trans¬ 
mission of point to point or individual messages that 
could not reasonably be said to have any general in¬ 
terest for the public. Broadcasting is by definition 
and essential characteristics a service for the general 
public. The use of a broadcasting station for point to 
point delivery of messages is inconsistent with the 
terms of the station license and the regulations under 
which the licenses are issued.” 

Licensee W W JDC-FM cannot be said to be engaged in 
broadcasting to the general public. The whole theory, na¬ 
ture, and practice of its operation is the delivery of a special 
service to a specially defined group of persons geograph¬ 
ically and physically situated within the confines of tran¬ 
sit vehicles wherein the fixed-tuned receivers cannot be 
turned off or changed to another station. This type of op¬ 
eration is not dissimilar to methods used to disseminate 
propaganda in totalitarian countries. The distinction be¬ 
tween a commercial and a political purpose is slight. The 
result is the same for the listener. 

2. In the Great Lakes Broadcasting Company case, de¬ 
cided by the Federal Radio Commission December 17,1928, 
(F.R.C. Docket No. 4900) and reported in 2 R.R., p. M-2352, 
the following is stated: 


“The entire listening public within the service area of 
a station # • • is entitled to service from that station 
• • The tastes, needs and desires of all substantial 
groups among the listening public should be met • • *. 

8 There is no room for the operation of broadcasting 
stations exclusively by or in the private interest of in¬ 
dividuals or groups so far as the nature of programs 
is concerned. “ Propaganda stations ” are not consist¬ 
ent with the most beneficial sort of discussion of pub¬ 
lic questions.” (Emphasis supplied.) 

Licensee W WJDC-FM has contracted to operate from 
7:00 A.M. to 7:00 P.M. for the exclusive benefit of Wash¬ 
ington Transit Radio, Inc., a private interest engaged in 
the sole business of commercial exploitation of the captive 
audiences on transit vehicles. Any other characterization 
of the operation would strain credulity. It is a “private 
interest” operation in every sense of the word. In describ¬ 
ing it, Ben Strouse, vice president and general manager of 
licensee WWDC-FM, has testified under oath, “Primarily 
it was a commercial verdure from which we hope to gam a 
profit (Emphasis supplied.) Pub. Utilities Commission, 
et al v. Poliak, No. 224, U.S. Supreme Court, October Term, 
1951, Transcript of Record, p. 84. 

The obvious principal underlying the definition of 
“broadcasting” in the Act and Regulations is to insure 
that the general public shall have the benefit of the use of 
the radio broadcast frequencies. As soon as the licensee 
like WWDC-FM undertakes a. special arrangement where¬ 
by it designs its programs for use in the commercial ex¬ 
ploitation of captive audiences, it violates this principal 
In the Great Lakes case it was said “The listening public 
is not at the mercy of the broadcaster, since the broadcaster 
will naturally wish to broadcast programs which please a 
large portion of the public.” Supra. Licensee WWDC-FM 
has made an arrangement whereby it no longer has 

9 to please its audience. The passengers on transit ve¬ 
hicles are caught like rats in a trap, no matter 


whether WWDC-FM wishes to please them or not. The 
entire theory of competition among programs for listener 
approval and favor is nullified. (See the Blue Book, p. 41). 

3. Sec. 307 (b) of the Communications Act of 1934, as 
amended, requires the Federal Communications Commis¬ 
sion to distribute licenses “as to provide a fair, efficient, 
and equitable distribution of radio service ’ ’ among the var¬ 
ious communities. The grant of renewal to WWDC-FM is 
not “fair” because its type of operation is neither planned 
for the general public nor the subject of choice among the 
persons on whom it is inflicted. It is not “efficient’’ in that 
the operation is primarily designed to reap a profit by ex¬ 
ploiting a special audience, with or without their consent, 
regardless of public interest. It is not “equitable” in that 
the general public is entitled to have the freguency used in 
the interest of all and for the primary purpose* of public 
service to voluntary listeners, and not as an economic crow¬ 
bar. 

In Newark Broadcasting Corp., 3 R.R. 839 (1947) the 
Commission said highly specialized service “might appro¬ 
priately be the subject of inquiry in • # • proceedings before 
the Commission” to determine, if, in fact, the station is 
failing to serve the needs of the area. Licensee WWDC-FM 
seems quite obviously to be failing such needs. In the past 
the Commission has denied licenses to applicants who have 
had no realistic approach to Community needs. Bay State 
Beacon, Inc. v. F.C.C., 171 F 2nd 826. And in the past 
10 the Commission has denied renewals to applicants 
where a station would be operated in the commercial 
interest of the owner and not in the public interest. KFKB 
Broadcasting Assoc., Inc. v. F.R.C., 47 F 2nd 670; Trinity 
Methodist Church v. F.R.C., 62 F 2nd 850. Almost from 
the beginning the Commission has required a primary em¬ 
phasis on public service. In announcing its decision on 
August 23, 1928 not to renew the license of WCRW the 
Commission said “* * # this station is one which exists 
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chiefly for the purpose of deriving an income from the sale 
of advertising • • • without making much, if any, endeavor 
to render any real service to the public. ,, Public Service 
Responsibility of Broadcast Licenses, F.C.C. 1946, p. 41. 
Licensee WWDC-FM by its own admission falls in this 
class. In addition, the ‘ ‘ anything-to-make-a-buck ’ ’ policy 
of WWDC has come in for criticism by the Commission 
before. (See the Blue Book, p. 43, where WWDC is cited 
as an example of a station which “flouts” the public service 
standards.) 

4. Sec. 3.231 of the Commission’s Rules provides that no 
license shall be granted to an FM station which has an ex¬ 
clusive network affiliation. The obvious purpose of the rule 
is to guarantee the listening public a variety of program 
sources. By analogy, the basic principle is violated when 
any arrangement prevents listener choice. Yet licensee 
WWDC-FM has an arrangement with Washington Tran¬ 
sit Radio, Inc. where it does just that with fixed-tuned re¬ 
ceivers. This would seem to be contrary to the public in¬ 
terest. 

Sec. 3.232 of the Commission’s Rules provides that no li¬ 
cense shall be granted to an FM station which has 
11 any arrangement to prevent any other station from 
broadcasting a network program which the first sta¬ 
tion has refused. Here again the Commission has estab¬ 
lished a policy aimed at preventing stations from avoiding 
the salubrious effects of program competition. The policy 
is to guarantee to the listening public a freedom of choice 
in what they hear, an opportunity for variety in what they 
hear, and to guarantee to them an honest competition among 
broadcasters for their favor. The whole “captive audi¬ 
ence” theory of transit radio is aimed at violating this pol¬ 
icy. Licensee WWDC-FM, by analogy, is evading the onus 
of “earning” an audience as distinguished from “captur¬ 
ing” it. Like the give-away program, transit radio seeks 
to avoid competition for its audience. 
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Sec. 3.234 of the Commission’s Rules provides that no 
license shall be granted to an FM station which options for 
network programs any time subject to less than 56 days no¬ 
tice, or more than 3 hours within each of the 4 segments of 
the broadcast day. Here again Commission policy is de¬ 
signed to provide the listener with a variety of programs, to 
avoid monoply of program sources, and to guarantee the 
listener freedom of choice. Licensee WWDC-FM, by anal- 
ogy, violates this policy. It has contracted to serve Wash¬ 
ington Transit Radio, Inc. ’s fixed-tuned receivers from 7:00 
A.M. to 7:00 P.M., five days a week, for five years. The 
captive audience is deprived of any choice. Licensee 
WWDC-FM has manufactured a monoply. 

Sec. 3.241 of the Commission’s Rules provides that no 
consideration in the nature of reserved time can be a part 
of the transaction upon sale of a station. ' The Com- 
12 mission’s policy is obviously to make certain that 
the Licensee has absolute control of his station. Li¬ 
censee responsibility is the very essence of the American 
system of broadcasting. Yet licensee WWDC-FM is bound 
on a contract for five years to broadcast to the captive audi¬ 
ences Washington Transit Radio has bargained for with 
Capital Transit. Surely, by analogy, this violates the re¬ 
served time principle. The Commission would indeed be 
naive if it assumed this contractual arrangement in no way 
impaired the freedom of action of licensee WWDC-FM. 

5. Protestant contends that licensee WWDC-FM, by en¬ 
gaging in an arrangement to program to audiences com¬ 
posed of a special class of involuntary listeners, is partici¬ 
pating in an enterprise which is injurious to the health of 
protestant’s members, and thus contrary to the public in¬ 
terest. No other scheme of broadcasting licensed by the 
Commission is based on involuntary listening. 

6. Protestant contends that licensee WWDC-FM has 
misrepresented material facts to the Commission in obtain¬ 
ing its license. In making application for a license in 1946 
it represented that its programming would be 60% commer- 
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p-ift], 60% recordings, 33% live, and that it would have 340 
commercial spots weekly. Renewal application BRH-283 
reveals that licensee actually has operated with 67.16% 
commercial, approximately 90% recordings, and. less than 
10% live. In addition, licensee W WDC-FM carries nearly 
1000 spot announcements weekly, of which over 500 are 
commercial When it is considered that its commercial 
operation is confined to the 7:00 A.M. to 7:00 P.M. 
13 hours of its 5 year contract, the results are alarming. 
(See 11 F.C.C. 451, 454 and File No. BRH-283.) 

Misrepresentations have in the past caused the Commis¬ 
sion to refuse renewal or revoke a license. See Sevier 
Valley Broadcasting Company, 7 R.R. 327; Nashville Broad¬ 
casting Company, 7 R.R. 387; Oil City Broadcasting Com¬ 
pany, 7 R.R. 1; KFTM, 6 R.R. 1224; Royal Broadcasting 
Corporation, 6 R.R. 717; WO AX Inc., 6 R.R. 77. A hearing 
should be held to determine the seriousness of these mis¬ 
representations and to investigate the possibility of others. 
Further, the Commission has denied applications where it 
was proposed to carry all network commercial and sustain¬ 
ing programs. See Simmons v. F.C.C., 169 F 2nd 670. By 
analogy, a licensee would seem to fail to meet the public 
service standard where, as with licensee WWDC-FM, it is 
contractually obligated to program to a captive audience 
for 5 years. The economic leverage of such an arrangement 
cannot possibly leave licensee WWDC-FM free to serve 
any master other .than Washington Transit Radio, Inc. 
It is a dear case of “Public be damned”. 

Wherefore, the premises considered, and because Protes¬ 
tant denies that the grant of a renewal of the above entitled 
license application will serve the public interest as defined 
in the Communications Act of 1934, as amended, the Com¬ 
mission’s Rules, and in the many Court and Commission 
decisions thereunder, protestant demands a hearing on said 
application as provided in Section 309(c) of the Act. 

Transit Riders Association, Ino. 

by Carl L. Shipley, its Attorney 

• ••••••••* 
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15 Federal Communications Commission Aug 18 1952 


Opposition to Petition of Transit Riders Association 

District of Columbia, ss: 

Comes now Capital Broadcasting Company, licensee of 
FM broadcast station W WDC-FM, and files this opposi¬ 
tion to the protest of the Transit Riders Association, and 
requests that said protest be dismissed. In support where¬ 
of, opponent states as follows: 

1. Transit Riders Association is not a party in interest 
and has no standing under Section 309(c) of the Communi¬ 
cations Act, as amended, to file a petition for reconsidera¬ 
tion of the grant of the regular license to W WDC-FM. 
Section 309(c) provides that a protest against the grant 
of an application made without a hearing may be filed with¬ 
in a 30-day period by any party in interest and requires 
that said petition shall contain specific allegations estab¬ 
lishing the protestant as a party in interest, as well as the 
facts and matters relied upon to justify the granting of the 
relief requested. 

2. Transit Riders Association apparently assumes that 
mere personal displeasure is sufficient to establish them as 
a party in interest. This position is contrary to the spe¬ 
cific language of the Act, the legislative history of the sec¬ 
tion as amended, and judicial decisions handed down by 
the courts with respect to the language in question. Sec¬ 
tion 309(c) of the Act was designed to provide a method 
whereby a person “who has the right to challenge the le¬ 
gality or propriety of such a grant by appeal from the 
Commission’s decision can make his complaint first before 
the Commission”. (Sen. Rept. No. 44, 82d Cong., 2d S'ess., 
1952) This created a right which did not previously exist 
with respect to persons aggrieved or adversely affected 
under the doctrine of the Saunders case, who thereby pos¬ 
sessed the right of appeal to the courts, but who did not 
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possess any right to protest the grant before the 
16 Commission (FCC v. Saunders Bros., 309 TJ. S. 470, 
60 Snp. Ct. 693). The insertion of Section 309(c) 
in the Communications Act was not intended to extend the 
meaning of the words “parties in interest”, but was meant 
solely to create co-extensive rights before the Commission 
and the courts for those persons who were aggrieved or 
adversely affected. The Senate Report No. 44 on this par¬ 
ticular point states as follows: 

“Some question has been raised in earlier hearings on 
proposed Communications Act amendment bills with 
respect to the meaning of the term “parties in inter¬ 
est” as used in this subsection and in other sections 
of the bill. Fear has been expressed that the use of 
“parties in interest” might make possible interven¬ 
tion into proceedings by a host of parties who have no 
legitimate interest but solely with the purpose of de¬ 
laying license grants which properly should be made. 
The committee does not so construe the term “party 
in interest “parties in interest” because of elec¬ 
trical interference are fixed and defined by the Su¬ 
preme Court decision in the KOA case (319 U. S. 239) 
and the Commission’s rules and regulations; “parties 
in interest” from an economic standpoint are defined 
by the Supreme Court decision in the Saunders case 
(309 U. S. 470)”. (Italics supplied.) 

3. The extent of appealable rights by persons aggrieved 
or adversely affected has been stated by the courts as indi¬ 
cated. In the Saunders Bros . case referred to above, the 
court held that one who is liable to suffer a substantial 
financial injury was a person aggrieved of adversely af¬ 
fected. In the KOA case, the Supreme Court affirmed the 
Court of Appeals, holding that a licensee who was subject 
to electrical interference as a result of the grant was a 
party aggrieved or a party whose interest would be ad¬ 
versely affected (FCC v. National Broadcasting Co., 319 
U. S. 239). 
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17 4. Transit Riders Association would extend the 

meaning of the words “parties in interest” to in¬ 
clude any person or persons who merely disagree with the 
reasoning and decision of the Federal Communications 
Commission in the granting of any license. Such an exten- 
tion would create the very problem which was rejected by 
the Senate Report, above, and which was anticipated by 
Justice Frankfurter in his dissent in the KOA case, where¬ 
in he said “it seems not unreasonable to read the ( Saun¬ 
ders ) opinion as requiring by implication that there be 
probable injury of a substantial character. So much by 
way of limitation seems necessary to prevent vindication 
of the public interest from turning into mass appeals by 
the industry at large, with resulting hopeless clogging of 
the administrative process by judicial review”. (319 U. S. 
at p. 260.) 

5. Opponent can conceive of no possible manner by which 
the administrative process can be more thoroughly clogged, 
hamstrung, and rendered completely ineffective than by 
recognition of a group such as Transit Riders Association 
as a party in interest with a right to demand a hearing on 
any action taken by the FCC. No distinction can be drawn 
between the Transit Riders Association and any other per¬ 
son or legal entity. The grant of the instant protest would 
be to recognize that every person or legal entity has stand¬ 
ing to protest all decisions of the Commission and to ap¬ 
peal those decisions to the courts. 

6. Assuming arguendo that Transit Riders Association 
were a party in interest, the instant protest would have to 
be dismissed upon the grounds that it fails to state with 
particularity facts or matters which would justify the set¬ 
ting aside of the Commissioner’s action in the grant of the 
W WDC-FM renewal and the designation of that applica¬ 
tion for hearing. All of the alleged facts contained in the 
instant protest were fully known and considered by the 
Commission prior to the grant of the W WDC-FM license. 
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The instant protest consists merely of a reutterance of mis¬ 
statements of fact, half-truths, and emotional arguments 
which were rejected by the Supreme Court in Public Utili¬ 
ties Comm. v. Pollack, 343 U. S. 451. All of the points 
raised by the protest were made known to the Commission 
prior to the grant of the application in question, and were 
obviously considered and dismissed by the Commission 
prior to making the grant of the application. 

18 Wherefore, the premises considered, it is respect¬ 
fully requested that the protest of Transit Eiders 
Association be dismissed, or in the alternative, denied. 

Respectfully submitted, 

Capital Broadcasting Company 


20 Federal Communications Commission Aug 211952 

Reply to Opposition to Petition of Transit Riders 

Association 

Comes now Transit Eiders Association and replies to 
the Opposition To Petition of Transit Riders Association 
filed herein by Station W WDC-FM on August 18, 1952, as 
follows: 

1. Opponents contend petitioner is not a party in interest 
because it and its members will not suffer a direct financial 
loss or electrical interference because of the grant of a 
renewal of license to W WDC-FM without hearing. Said 
argument is naive and specious. It would deprive peti¬ 
tioner of the newly created statutory rights under P.L. 
554, 82nd Cong. It ignores the fact that the broadcast fre¬ 
quencies are in the public domain and must be employed 
by the licensee thereof in the interest of the listening pub¬ 
lic. (See Albuquerque Broadcasting Co. v. Regents of 
N. M. College, 70 Fed. Supp. 198 (1945)). It would contend 
in effect that no one can challenge Commission action as a 
party in interest unless he is an applicant or licensee who 
suffers a financial loss or electrical interference. Under 
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this theory, members of the general public, despite a show¬ 
ing that they are persons aggrieved, could not challenge 
Commission action which exceeds the authority granted it 
in the Communications Act of 1934, as amended, by Con¬ 
gress. The public, in whose interest the broadcast fre¬ 
quencies must be used, has a statutory right as set forth 
in Section 309 (c) of the Act, to participate in a hearing on 
the application for renewal of the license of Station 
WWUC-FM. Said section merely requires petitioner to 
make “allegations of fact as will show the protestant to 
be a party in interest”, which petitioner has done. There¬ 
after, it is mandatory that the Commission “shall” set the 
application involved for hearing. (See Section 309 (c), 
P.L. 554, 82nd Cong.) 

21 2. The construction opponents would give to 

“party in interest” in Section 309 (c) is not con¬ 
sistent with the rest of P.L. 554. For instance, Section 402 
provides for judicial review of Commission action not only 
by any person who would suffer economic or electrical in¬ 
terference injury (i.e., applicants for C.P., licenses, appli¬ 
cants for renewal, parties to applications, and holders of 
C.P.’s), but also “by any other person who is aggrieved 
or whose interests are adversely affected”. And in any 
such judicial proceeding “any interested person may inter¬ 
vene”. (See Sec. 402 (e), P.L. 554, 82nd Cong.) Section 
405 provides that after a decision by the Commission in 
any proceeding, “any party thereto, or any other person 
aggrieved or whose interests are affected thereby ” may 
petition for rehearing. The tortured interpretation given 
Section 309 (c) by opponents would in effect repeal that 
portion of the Act by making it a nullity. The balance of 
the Act shows a clear purpose to broaden the right of 
aggrieved persons to participate in Commission pro¬ 
ceedings. 

3. The Commission itself has recognized the right of per¬ 
sons other than applicants and licensees who suffer finan¬ 
cial loss or electrical interference to participate in Com- 
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mission proceedings. Section 1.102 of the Commission’s 
Rules permits “any person affected” by Commission action 
to petition for reconsideration. Section 1.723 provides that 
non-parties may participate in hearings. Section 1.388 (b) 
provides for intervention in proceedings by “any other 
person” who desires to participate. Section 1.390 pro¬ 
vides for reconsideration or rehearing for “any person 
aggrieved or whose interests would be adversely affected” 
by Commission action. The Commission has recognized 
the principle in practice. As an example, in Docket 6013, 
the American Jewish Congress was permitted to partici¬ 
pate and give evidence by expert witnesses, although it 
was not a party which would suffer either economic injury 
or electrical interference. 

4. Opponents cite the Sanders case (309 TJ.S. 470) and 
the KOA case (319 TJ.S. 239) as supporting their strained 
and narrow construction of Section 309 (c) of P.L. 554, 
82nd Cong. First, both of these cases were decided prior 
to 1942 and merely purported to construe Section 402 
(b) (2) of the Communications Act as it was then 
22 written. They could not possibly bear on the mean¬ 
ing of Section 309 (c) of P.L. 554, since that legis¬ 
lation did not become law until July 16, 1952. Second, 
neither the Sanders case nor the KOA case sought to de¬ 
fine “party in interest”. They construed the language 
“any • • • person aggrieved or whose interests are ad¬ 
versely affected” as it appeared in Section 402 (b) (2). 
Further, these cases did not and do not purport to define 
and limit even that language to the exclusion of persons 
who might be aggrieved for reasons other than economic 
, injury or electrical interference. In discussing the Sanders 
case, the Supreme Court, through Justice Roberts, said: 

“There the question was whether a rival station, 
which would suffer economic injury by the grant of a 
license to another station, had standing to appeal un¬ 
der the terms of the Act. We held that it had” 
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In discussing the KOA case, the Supreme Court said: 

“Here KOA, while not alleging economic injury, does 
allege that its license ought not to be modified because 
such action would cause electrical interference which 
would be detrimental to the public interest. • • • we 
think it plain that it is a party aggrieved, or a party 
whose interests will be adversely affected * * 

It is difficult to determine by what strange processes of 
logic opponent has determined that these cases, which only 
hold that Section 402 (b) (2) of the Act of 1934 at least 
covers electrical interference and economic injury as a 
basis for making a “party aggrieved” for purposes of ju¬ 
dicial review, can be construed as holding that at most 
Section 309 (c) of the Act of 1952 limits the right of protest 
of Commission action making a renewal grant without hear¬ 
ing to “parties in interest” of the same class. 

Senate Report 44, 82nd Cong., sets the broad basis for 
construction of Section 309 (c) by suggesting that the only 
limitation on “parties in interest” is their bona fides. In 
the words of the report: 

“Fear has been expressed that the use of “parties in 
interest” might make possible intervention into pro¬ 
ceedings by a host of parties who have no legitimate 
interest but solely with the purpose of delaying license 
grants which properly should be made. The Commit¬ 
tee does not so construe the term “party in interest 
• * # >> 


Obviously, petitioner herein does have a legitimate in¬ 
terest as set forth in its protest, and obviously the protest 
is bona fide and not for purposes of delay. 

23 Wherefore, the premises considered, petitioner 
respectfully requests that the Commission set the 
WWDC-FM renewal application for hearing in conform- 
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ance with the mandate of Section 309 (c) of P.L. 554, 82nd 
Cong. 

Respectfully submitted, 

Transit Riders Association, Inc. 


24 79093 

(Corrected) 

BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D. C. 

File No. BRH-283 
In re Application of 

Capital Broadcasting Company 
Washington, D. C. 

For Renewal of License of Station WWDC-FM, 
Washington, D. C. 

and Protest of 

Transit Riders Association, Inc. 

Washington, D. C. 

of Grant of Such Renewal Application 

Memorandum Opinion and Order 

By the Commission: Commissioner Webster dissenting; 
Commissioner Hyde not participating; Commission Hen- 
nock concurring. 

1. The Commission has before it the protest, filed Au¬ 
gust 8,1952 by the Transit Riders Association, Inc., Wash¬ 
ington, D. C., of the Commission’s action of July 11, 1952, 
granting without a hearing the renewal application of Cap¬ 
ital Broadcasting Company, licensee of Station WWDC- 
FM, Washington, D. C. The gravamen of the protest lies 
in the transitcasting operation of the station. Protestant 
asserts that it “is an organization composed of taxpaying 
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members of the public who necessarily travel on vehicles 
of the Capital Transit Company which are equipped with 
loud speakers over which are heard programs and adver¬ 
tising messages broadcast via the facilities of licensee 
W WDC-FM.” Pointing up contractual arrangements be¬ 
tween Capital Transit Company, the intermediary, Wash¬ 
ington Transit Radio, Inc., and the station, by which the 
latter is required to furnish programs to the transit ve¬ 
hicles for a specified portion of the broadcast day, protest- 
ant alleges that the grant of the station’s renewal applica¬ 
tion violates the Communications Act and the Commis¬ 
sion’s Rules and Regulations for the following reasons: 
(1) the transitcasting operating is not “broadcasting” but 
point-to-point communication in that it is designed for spe¬ 
cific transit riders; (2) it is a “private interest” operation 
since the licensee has contracted to operate from 7 a.m. to 
7 p.m. not for the general public but for the exclusive bene¬ 
fit of Washington Transit Radio, Inc., an organization en¬ 
gaged solely in the business of commercial exploitation of 
the captive audiences on transit vehicles; (3) the grant of 
a renewal to WWDC-FM violates Section 307(b) of 
25 the Act since it represents neither a “fair,” an “ef¬ 
ficient,” nor an “equitable” distribution of radio 
service among tbe various communities; (4) the transit- 
casting operation violates the spirit and underlying policy 
of the Chain Broadcasting and other regulations—in par¬ 
ticular Sections 3.231, 3.232, 3.234 and 3.241, and thus con¬ 
travenes the public interest; (5) the licensee, by engaging 
in an arrangement to program to audiences composed of a 
special class of involuntary listeners, is participating in an 
enterprise which is injurious to the health of protestant’s 
members, and thus contrary to the public interest; and 
(6) misrepresentations by the licensee as to material facts 
in obtaining its license in 1946 suggest the necessity of a 
hearing to determine the seriousness of such misrepresen¬ 
tations and the possibility of others. 
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2. Section 309(c), which was added by the 1952 Com¬ 
munications Act Amendments to set out and define the pro¬ 
test procedure, provides as follows: 

“When any instrument of authorization is granted by 
the Commission without a hearing as provided in sub¬ 
section (a) hereof, such grant shall remain subject to 
protest as hereinafter provided for a period of thirty 
days. During such thirty-day period any party in in¬ 
terest may file a protest under oath directed to such 
grant and request a hearing on said application so 
granted. Any protest so filed shall contain such alle¬ 
gations of fact as will show the protestant to be a party 
in interest, and shall specify with particularity the 
facts, matters, and things relied upon, but shall not in¬ 
clude issues or allegations phrased generally. The 
Commission shall, within fifteen days from the date of 
. the filing of such protest, enter findings as to whether 
such protest meets the foregoing requirements and if 
it so finds the application involved shall be set for 
hearing upon the issues set forth in said protest, to¬ 
gether with such further specific issues, if any, as may 
be prescribed by the Commission_” 

26 3. We have adverted at some length to the allega¬ 

tions relied upon by petitioner. In that context, we 
must now determine whether these matters satisfy the ex¬ 
plicit requirements of the statute that protests such as that 
under consideration must, to be entertained, be filed by a 
“party in interest.” In our judgment, protestant clearly 
fails to set forth facts establishing that status. 

In reaching this conclusion, we have had occasion to 
study carefully the legislative history of the bill embody¬ 
ing the Communications Act Amendments of 1952, and spe¬ 
cifically the history pertinent to Section 309(c). Partic¬ 
ularly illuminating is the Senate Report on the bill which 
observes: 
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‘‘Specifically, the amendment here proposed will make 
it possible, as at present, for the Commission to grant 
any application without hearing if convinced from ex 
parte examination that the statutory standard will be 
served thereby. It will, however, provide a method 
whereby any person, who has the right to challenge 
the legality or propriety of such a grant by appeal 
from the Commission’s decision, can make his com¬ 
plaint first before the Commission—a guaranty which 
the present law does not contain . . . Some question 
has been raised in earlier hearings on proposed Com¬ 
munications Act amendment bills with respect to the 
meanings of the term ‘parties in interest’ as used in 
this subsection [309(c)] and in other sections of the 
bill. Fear has been expressed that use of ‘parties in 
interest’ might make possible intervention into pro¬ 
ceedings by a host of parties who have no legitimate 
interest but solely with the purpose of delaying license 
grants which properly should be made. The commit¬ 
tee does not so construe the term ‘party in interest;’ 
‘parties in interest’ because of electrical interference 
are fixed and defined by the Supreme Court decision in 
the KOA case (319 U.S. 239) and the Commission’s 
rules and regulations; ‘parties in interest’ from an 
economic standpoint are defined by the Supreme Court 
decision in the Sanders case (309 U.S. 470).” (Senate 
Report No. 44 on S. 658, 82nd Cong., 1st Sess., p. 8) 

It is perfectly evident, therefore, that while Congress 
was intent on protecting “legitimate” interests, it was 
equally careful to see to it that the administrative and 
judicial processes did not become clogged through a re¬ 
quirement that every protest must be entertained no 
27 matter by whom filed. While electric interference 
and economic injury may not be the only bases upon 
which to found an interest, it is significant that by their 
mention clear evidence was given of the type of factual sit¬ 
uation which must be present to elevate a party to the 
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status of one having a “legitimate’’ interest in a Commis¬ 
sion action. 

4. It is apparent from the above discussion that protest- 
ant has not met the requirements of Section 309(c). Noth¬ 
ing in its description of itself as an organization composed 
of members of the public who must ride transit radio ve¬ 
hicles permits a finding that it is a “party in interest’’ as 
that term has been developed by the legislative history and 
the applicable Commission and court decisions. When the 
description is examined in connection with the grounds for 
protest, this conclusion is reinforced, since protestant sets 
forth no grounds that are not shared by it with all other 
members of the listening public. And the legislative his¬ 
tory makes it abundantly clear that the provision is not 
intended to permit a protest and resultant hearing by 
every member of the listening public who feels aggrieved— 
however genuinely—by a Commission action. As put by 
the Supreme Court in considering the provision of the 
Transportation Act of 1920 that an injuntive suit may be 
instituted by any “party in interest.” “Such a suit can¬ 
not be instituted by an individual unless he 4 possesses, 
something more than a common concern for obedience to 
law.’ The general or common interest finds protection in 
the permission to sue granted to public authorities.” 
Singer & Sons v. Union Pacific R. Co., 311 U.S. 295, 303- 
304. Nor is the situation changed in any respect by protest- 
ant’s general assertion, standing alone, that the station’s 
operation is injurious to the health of some of its members. 
For, without passing upon the sufficiency of such an asser¬ 
tion if appropriately made, it is clear that as presently set 
forth, it fails to meet the standard of particularity explicit 
in Section 309(c). 

5. We wish to emphasize, however, that our processes 
take specific cognizance of the right of the general public 
to complain to us—and that those complaints, where meri¬ 
torious, are given careful consideration. (See, e.g., Sec¬ 
tions 1.723 and 1.727 of our Buies.) The rationale of this 
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decision is based upon the explicit requirements of the par¬ 
ticular section of the Act invoked by the protestant in its 
formal attempt to have us set aside our prior grant with¬ 
out a hearing. 

Accordingly, It Is Ordered, That the protest of the 
Transit Riders Association, Inc., is Dismissed. 

Federal Communications Commission* 
T. J. Slowie 
Secretary 

Adopted: August 20,1952 
Released: August 21,1952 

28 Dissent of Commissioner E. M. Webster. 

It is my opinion that the protestant’s interest in this 
case is sufficiently legitimate to make it a “party in inter¬ 
est” as contemplated by Section 309(c) of the Communica¬ 
tions Act. And, being a “party in interest”, I think this 
Association, as well as the FM interests and the general 
public is entitled to know, among other things, whether 
transitcasting is broadcasting or point-to-point communi¬ 
cations and whether such operation is in the public interest, 
or is being carried on solely for the purpose of furthering 
the private interest of the operator. Moreover, a serious 
question which should be determined is whether or not the 
“Beep” operation, which makes transitcasting possible, 
involves the transmission of an unauthorized signal in the 
broadcast band. 

The Commission was not engaging in an idle gesture 
when Capital Broadcasting Company, licensee of Station 
W WDC-FM, was placed on temporary license approxi¬ 
mately two years ago. That step was taken only after long 
and serious discussion of the transitcasting problem. Dur¬ 
ing the many months which have elapsed since this action 
was taken no study has been made of the matter and no 

• See attached Dissenting Opinion of Commissioner Webster. 

See Commissioner Hennock’s concurring opinions attached. 
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hearing held. And now, without explanation of its inaction 
in this regard over a period of two years, the Commission 
has granted a regular renewal of license to Station W WDC- 
FM, thereby “washing out” the issues in question. 

I am not without sympathy for the position in which that 
station found itself, and, conceivably, after a study and 
hearing on the subject, I might either join the majority in 
deciding that the license should be renewed, or vote to au¬ 
thorize the “Beep” operation if necessary and institute 
rulemaking proceedings which would permit the station to 
engage in point-to-point communication if it was deter¬ 
mined that this is the true nature of the operation in ques¬ 
tion. However, it is my thought that, before the Commis¬ 
sion properly can take any position with respect to transit- 
casting, a detailed study thereof is mandatory. 

Accordingly, I feel compelled to express the opinion that 
the Commission erred in the manner in which this matter 
was handled and in denying the protestant the right to be 
heard in connection therewith. 

29 File No. BRH-283 

In re Application of 
Capital Broadcasting Company 
Washington, D. C. 

For Renewal of License of Station WWDC-FM, 
Washington, D. C. 

and Protest of 

Transit Riders Association, Inc. 

Washington, I>. C. 

of Grant of Such Renewal Application 
Concurring Opinion of Commissioner Hennock 

I believe that “transitcasting,” as well as all other 
specialized uses to which FM has been put, raises serious 
legal and policy questions of deep import to all of broad- 
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casting and the listening public which should be promptly 
and completely investigated and determined by the Com¬ 
mission. Therefore, the Commission should forthwith in¬ 
stitute general rule making proceedings to the end of es¬ 
tablishing whether or not such FM operations are in the 
public interest and otherwise legal. I do not in this case, 
however, believe that this individual licensing proceeding 
is the appropriate occasion to initiate such an investiga¬ 
tion. For this reason, I concur in the result of the Com¬ 
mission’s decision herein. However, I am firmly of the 
opinion that the Transit Riders Association, Inc., is a party 
with a clear interest in the problems involved herein ancj. 
that its petition should be considered to show an adequate 
basis for ordering an all-inclusive proceeding upon the gen¬ 
eral question of the propriety of “ transitcasting ” op¬ 
erations. 
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©niteb States (Court of Appeals 

FOE THE DISTRICT OF COLUMBIA CIRCUIT 

No. 11574 

Transit Riders Association, Inc., petitioner 

v. 

United States of America, respondent 
Federal Communications Commission, intervenor 
Capital Broadcasting Company, intervenor 

ON PETITION FOR REVIEW OF ORDER OF FEDERAL 
COMMUNICATIONS COMMISSION 

BRIEF FOR FEDERAL COMMUNICATIONS COMMISSION 

counter statement of facts 

In view of the somewhat summary Statement of the Case in 
petitioner’s brief, it is believed desirable to restate the relevant 
facts here. 

This is a petition for review filed on October 3, 1952, by 
Transit Riders Association, Inc., to review a Memorandum 
Opinion and Order of the Federal Communications Commis¬ 
sion adopted August 20, 1952, and released August 21, 1952 
(App. 17-24), 1 dismissing a protest filed by petitioner against 
the grant, on July 10, 1952,® of the application for renewal of 

1 In this brief, references to the Joint Appendix printed with petitioner’s 

brief appear as (App.-) and references to petitioner’s brief appear as 

(Br.-). 

1 The Commission’s Memorandum Opinion and Order erroneously refers 
to this date as July 11, 1952. See Public Notice of the action released on 
July 10,1952 (App. 2). 
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license of radio station WWDC-FM, Washington, D. C. The 
petition for review invokes this Court’s jurisdiction under Pub¬ 
lic Law 901, 81st Congress, approved December 29, 1950, 64 
Stat. 1129,5 U. S. C. 1031, et seq. 

On July 10, 1952, the Federal Communications Commission 
granted the application of intervenor, Capital Broadcasting 
Company, for renewal of license of FM broadcast station 
WWDC-FM, Washington, D. C. (App. 2). This action was 
taken pursuant to Section 309 (a) of the Communications Act 
of 1934,47 U. S. C. 309 (a), providing for the grant of renewal 
applications without hearing where the Commission determines 
that the public interest, convenience, or necessity would be 
served by such renewal. 3 On August 8, 1952, petitioner filed 
a “Protest” (App. 2-9) to this grant of renewal of license, and 
demanded a hearing on the application in reliance upon Section 
309 (c) of the Communications Act of 1934, as amended, 47 
U. S. C. 309 (c). 

Section 309 (c), as amended by Section 7 of the Communica¬ 
tions Act Amendments, 1952, 66 Stat. 711, contains a new pro¬ 
cedure, pursuant to which parties in interest may, within thirty 
days, protest grants made without hearing. If the Commis¬ 
sion determines that the protest meets the statutory require¬ 
ments, it must set the application for hearing. Section 309 (c) 
provides in pertinent part: 

When any instrument of authorization is granted by 
the Commission without a hearing as provided in sub¬ 
section (a) hereof, such grant shall remain subject to 
protest as hereinafter provided for a period of thirty 
days. During such thirty-day period any party in in¬ 
terest may file a protest under oath directed to such 
grant and request a hearing on said application so 
granted. Any protest so filed shall contain such al¬ 
legations of fact as will show the protestant to be a party 
in interest and shall specify with particularity the facts, 
matters, and things relied upon, but shall not include 

* Subsequent to the grant of renewal Section 309 (a) was editorially 
amended, without substantive change as to the standards for making grants 
without hearing, by Section 7 of the Communications Act Amendments, 1952, 
66 Stat 711, 715, effective July 16,1952. 
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issues or allegations phrased generally. The Commis¬ 
sion shall, within fifteen days from the date of the filing 
of such protest, enter findings as to whether such protest 
meets the foregoing requirements and if it so finds the 
application involved shall be set for hearing upon the 
issues set forth in said protest, together with such fur¬ 
ther specific issues, if any, as may be prescribed by the 
Commission. * * * 

Under the terms of the section, the effective date of the grant is 
postponed pending the hearing and decision, unless the author¬ 
ization involved is necessary to the maintenance or conduct of 
an existing service. 

The protest filed by petitioner alleged that a renewal of the 
license of station WWDC-FM was not in the public interest 
and should not have been granted, primarily because of con¬ 
tractual arrangements allegedly entered into by the station to 
broadcast material designed for riders in public conveyances 
operated by the Capital Transit Company. It stated that prot- 
estant “is an organization composed of taxpaying members of 
the public who necessarily travel on vehicles of the Capital 
Transit Company which are equipped with loud speakers over 
which are heard programs and advertising messages broadcast 
via the facilities of licensee WWDC-FM” (App. 3), and that 
WWDC-FM, “by engaging in an arrangement to program to 
audiences composed of a special class of involuntary listeners, 
is participating in an enterprise which is injurious to the health 
of protestant’s members * * *” (App. 8). 4 An opposition 

4 In view of the crucial importance to decision of this case of the nature of 
the allegations contained in the alleged protest, we are compelled to call the 
Court’s attention to the fact that a number of specific assertions contained 
in petitioner’s brief are not of record and were not presented to the Commis¬ 
sion in the protest. They are: that petitioner is composed of approximately 
500 persons (Br. 1, 4); that petitioner’s purpose is to abate forced listening 
in public transportation vehicles (Br. 1); that petitioner is the “collective 
voice of a large number of persons’’ (Br. 3); that the broadcasts interfere 
with freedom of attention, peace of mind, physical comfort and physical 
safety of petitioner’s members (Br. 5, 8) ; that the broadcasts interfere with 
the driver’s attention and thus increase the hazards of travel (Br. 5) ; that 
the broadcasts impose economic injury on some of petitioner’s members be¬ 
cause they force them to forego the use of public transportation (Br. 5, 8); 
and that WWDC-FM is “the principal party in the business combine which 
brings about said forced listening” (Br. 2). 
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to the protest was filed by intervenor Capital Broadcasting 
Company, on August 18,1952 (App. 10). 

On August 20,1952, the Commission, one Commissioner con¬ 
curring specially, one Commissioner dissenting, and one Com¬ 
missioner not participating adopted a Memorandum Opinion 
and Order dismissing the protest on the ground that the prot- 
estant did not meet the requirements of Section 309 (c), in that 
it had failed to set forth facts showing it to be a party in inter¬ 
est (App. 17-22). The present action is to review that 
determination. 

SUMMARY OF ARGUMENT 

The Commission properly dismissed petitioner’s protest to 
the grant of renewal of license to station WWDC-FM. 

The new protest procedure established by Section 309 (c) of 
the Communications Act, as recently amended, provides that a 
grant of a license made without hearing may be protested for 
a period of 30 days after the grant. If the protest is determined 
by the Commission to meet the statutory requirements the 
license application must be designated for hearing upon the 
issues set forth in the protest. And, except in the case of grants 
which are necessary for the maintenance or conduct of an exist¬ 
ing service, the grant under protest must be set aside pending 
completion of the hearing upon the application. 

Congress recognized that the new remedy under which grants 
of licenses found by the Commission to be in the public interest 
may be “stayed” at the instance of a protestant is drastic in 
nature. Congress wisely restricted the remedy by providing 
that any protest must “contain such allegations of fact as will 
show the protestant to be a party in interest and shall specify 
with particularity the facts, matters, and things relied upon.” 
The legislative history of the section also clearly indicates that 
to qualify as a party in interest one must establish that he is 
substantially and directly injured by the authorization chal¬ 
lenged. Only a person aggrieved or adversely affected, and 
who therefore has standing to appeal a Commission order is 
entitled to invoke the protest procedure. 

The protest filed by petitioner failed to meet the standards 
of Section 309 (c). Petitioner asserted that its members neces¬ 
sarily ride the buses operated by Capital Transit Company, 
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that the programs of WWDC-FM are broadcast on the buses 
and that petitioner’s members must listen to them. Petitioner 
asserted no specific injury flowing from these facts, merely stat¬ 
ing generally that the broadcasts are injurious to the health of 
its members. This allegation is insufficient to meet the stand¬ 
ard of specificity laid down by the statute. 

Petitioner’s members are to be distinguished from mem¬ 
bers of the listening public generally only in that they are ex¬ 
posed to the broadcasts of WWDC-FM without their consent 
as a consequence of the lawful policy of the Public Utilities 
Commission in regulating conditions of public transportation 
in the District of Columbia. Members of the listening public 
generally, particularly those in one-station communities, may 
frequently be more substantially affected by orders of the Com¬ 
mission granting or denying broadcast licenses than are peti¬ 
tioner’s members by the grant to WWDC-FM. The general 
interest of members of the public is not sufficient to confer 
standing to protest or appeal Commission orders. The in¬ 
terest of a protestant or appellant must be a special and par¬ 
ticular interest resulting from a substantial impact of the order 
upon him. 

Any sincere claim of any member of the public that an ac¬ 
tion of an administrative agency is unlawful invites sympathy. 
But if administrative processes are not to be hopelessly clogged, 
to the serious detriment of the entire public, the limitations 
which Congress has placed upon the categories of persons who 
may challenge administrative action should be given full and 
fair effect. The protest filed by petitioner does not come 
within the limits established by Congress in Section 309 (c) 
of the Communications Act. 

ABGTJMENT 

The Commission properly dismissed petitioner’s protest to 
the renewal of WWDC-F]VFs license 

A. The Section 309 (c) protest procedure is available only to persons who 
allege with specificity facts showing that they have been aggrieved or 
adversely affected by the Commission action protested 

Section 309 (c) of the Communications Act in terms re¬ 
quires that any protest to a grant without hearing “shall con¬ 
tain such allegations of fact as will show the protestant to be 



6 


a party in interest and shall specify with particularity the 
facts, matters, and things relied upon, but shall not include 
issues or allegations phrased generally”. This emphasis upon 
particularity does not reflect mere concern with the niceties of 
pleading. Congress wisely recognized that grants of broad¬ 
cast licenses found by the Commission to be in the public 
interest should not be set aside, perhaps for a protracted pe¬ 
riod, at the instance of a single protestant unless the interest 
of the protestant in the matter involved, and the precise 
grounds of the protest are clearly shown. And the Commis¬ 
sion is specifically required by the section to determine in each 
case whether the protest meets these requirements. 

The term “party in interest” is not defined in Section 309 (c) 
or elsewhere in the Act. But the legislative history of the 
section shows that it is intended to describe a person who is 
entitled to appeal from a Commission order— L e. —aggrieved 
or adversely affected by the order. (Section 402 (b)). 

Section 309 (c) was enacted as Section 7 of the Communi¬ 
cations Act Amendments, 1952 (S. 658, 82d Congress). Sen¬ 
ate Report No. 44, 82d Cong., 1st Sess., on S. 658 discusses the 
new Section 309 (c) in some detail. The report states in 
part (p. 8): 

Specifically, the amendment here proposed will make 
it possible, as at present, for the Commission to grant 
any application without hearing if convinced from ex 
parte examination that the statutory standard will be 
served thereby. It will, however, provide a method 
whereby any person, who has the right to challenge the 
legality or propriety of such a grant by appeal from the 
Commission's decision, can make his complaint first 
before the Commission—a guaranty which the present 
law does not contain. [Emphasis added.] 

Thus the prerequisites for invoking the new protest proced¬ 
ure are the same as the prerequisites for standing to appeal 
Commission orders. To possess such standing one must be a 
person “aggrieved or adversely affected” by the order sought 
to be challenged. There is not a shred of evidence in the 
legislative history to support the proposition in effect urged 
by the petitioner—that the protest procedure was intended to 
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create a kind of open season to challenge grants without hear¬ 
ing, irrespective of the remoteness of the interest of the protr 
estant, and that this course was knowingly adopted over the 
objections of the Commission. 

Petitioner, in support of such view, refers to a statement by 
Representative Harris on the floor of the House during the dis¬ 
cussion of S. 658 (Br. 6). In quoting this statement, however, 
petitioner omits the second^aragraphsbelow and the language 
italicized in the first para^aph. The consequence is a dis¬ 
tortion of Congressman Harris’ meaning. The excerpt quoted 
by petitioner is cited for the proposition that the Congressman 
thought the provision introduced an expanded concept of party 
in interest and that the Commission’s objections were addressed 
to this expansion. The entire statement by Representative 
Harris on this question is as follows (98 Cong. Rec. 7523): 

The protest procedure relates to cases in which an 
application has been granted without a hearing. In 
those instances, parties in interest may submit to the 
Commission a statement of facts why the license in 
question should not have been granted, and the Com¬ 
mission, after consideration of such statement, must set 
down the license for hearing if the facts stated by the 
protesting parties warrant a hearing. With respect to 
these two new procedures 5 the Commission has ex¬ 
pressed severe criticism in its letter to the Speaker. 

In the case of the prehearing procedure, the Com¬ 
mission is fearful that it will result in double processing 
of all applications. The protest procedure, on the other 
hand, the Commission feels, may require a large number 
of unnecessary additional hearings. The Commission 
warns that this would impose on it an unnecessary ad¬ 
ditional procedural workload which is certain to delay 
all grants of radio and television applications and in- 

* The other procedure referred to Is that of Section 309 (b) of the Com¬ 
munications Act requiring notice to the applicant of matters that appear 
to make a hearing necessary before a grant can be made. The purpose of 
this new provision, which was also added by the Communications Act 
Amendments, 1952, is to afford the applicant an opportunity to clear up such 
matters without a formal hearing. 
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crease substantially the Commission’s budgetary re¬ 
quirements. 

The Committee on Interstate and Foreign Commerce 
has carefully considered the Commission’s objections. 
The Committee feels, however, that in many instances 
the prehearing procedure provided for in the Senate 
bill and in the committee amendment will render un- 
necessary Commission Healings, and there will be infre¬ 
quent occasions only in which the protest procedure 
will require an additional hearing. [Emphasis added.] 

The above statement indicates that Congress was aware of 
Commission objections to the section; it does not show either 
that Congress meant to expand the party in interest concept, 
or that the Commission’s objections were based on that possi¬ 
bility. In fact, neither the framers of Section 309 (c) nor the 
Commission, in opposing its enactment, thought in terms of 
widening the category of parties in interest. 6 

Petitioner apparently misconceives the purpose and the sig¬ 
nificance of the new protest procedure. For it urges that Sec¬ 
tion 309 (c) would be without significance unless the traditional 

•By a letter dated May 1, 1952, to the Speaker of the House (Appendix, 
infra, p. 18) the Commission forwarded a memorandum (set forth in per¬ 
tinent part in the Appendix, infra, p. 20) discussing provisions of the bill 
which it believed undesirable The memorandum stated that "parties in 
interest” was “an undefined term which presumably means no more and no 
less than the term ‘aggrieved or adversely affected.’ ” It stated the Com¬ 
mission’s belief that it was undesirable to give such parties a statutory power 
to “stay” new authorizations and to force them into'unnecessary bearings, 
thus delaying Commission processes. The Commission’s expressed oppo¬ 
sition, therefore, was not on the ground that “parties in interest” as used 
in Section 309 (c) had a scope wider than the judicial review provisions of 
Section 402 (b). The Commission opposed enactment of the section because 
it thought it unwise that any person, regardless of interest, should be given 
an absolute right to obtain a “stay” of Commission orders. The Commission 
decisions cited by petitioner (Br. 5-6) to support its argument that the Com¬ 
mission had adopted a narrow interpretation of “parties in interest” are thus 
not relevant. The Commission’s rules on intervention in hearings have not 
been formulated in terms of those who have a right of appeal, but contain 
a requirement that intervention aid the Commission in conducting the 
proceeding in the public interest. See Section 1.388 of the Rules and Regula¬ 
tions, 47, C. P. R. 1.38S, 1 Pike & Fischer, R. R. 51: 295; Hazelwood, Ino., 
7 F. C. C. 443. Commission decisions under these rules, therefore, whether 
right or wrong, are not in point in determining the meaning of parties in 
interest in Section 309 (c). 
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concept of “party in interest” were intended to be broadened 
(Br. 7). The significance of the section, however, lies in the 
fact that for thefirst-time it provides a procedure under which, 
if a party in interest raises substantial issues as to the validity 
of a grant without hearing, he is entitled as of right to have the 
grant set aside 7 and a hearing held. Previously, the effective¬ 
ness of such grants was not stayed or a hearing held unless the 
Commission determined that such a procedure was appro¬ 
priate. 

It seems dear that the intention of Congress in using the 
general term “party in interest” was, as Senate Report 44 indi¬ 
cates, to confer new rights before the Commission upon those 
who already had the right to appeal. If Congress had intended 
to broaden the term “party in interest”, it presumably would 
have expressed such intention. Congress did quite the oppo¬ 
site. Senate Report 44, supra, explicitly answered the fears 
of those who thought the section “might make possible inter¬ 
vention into proceedings by a host of parties who have no le¬ 
gitimate interest” (p. 8). The Committee emphatically stated 
that it “does not so construe the term.” The Committee went 
on to state that the meaning of “party in interest” with respect 
to persons suffering electrical interference or economic injury 
has been defined by two past Supreme Court decisions.® This 
is hardly the language of innovation. 

In light of the language of Section 309 (c) and the legisla¬ 
tive history reviewed above, we think it clear that petitioner's 
protest would be valid only if it alleged with particularity facts 
showing the kind of adverse effect which would also give peti¬ 
tioner standing to appeal the grant to WWDC-FM, i. e., would 
show that it was a person aggrieved or adversely affected by the 
Commission’s order. Section 402 (b). In Point B it is dem¬ 
onstrated that the protest utterly fails to meet this standard. 

B. The protest fails to e stab l ish that petitioner has been aggrieved or 
adversclg affected bg the renewal of the license of WWDC-FM 

The narrow issue presented here is whether the Commission 
erred in dismissing petitioner’s protest to the grant of the re- 

T Unless the grant is necessary for continuation of an e-ristin g service. 

• A substantial excerpt from this report is set forth in the Commission’s 
Memorandum Opinion and Order (App. 20). 
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newal of license of station WWDC-FM. The Commission 
found that the protest was fatally defective because it did not 
contain the required showing that petitioner is a “party in inter¬ 
est” within the meaning of Section 309 (c) of the Communica¬ 
tions Act. l^n its brief to this Court challenging that finding, 
petitioner seeks to remedy some of the deficiencies of its pro¬ 
test before the Commission by supplying additional assertions 
of fact.® It seems too plain for argument, however, that the 
correctness of the Commission’s action must be judged on the 
basis of the protest—the pleading before it when it took that 
action. We think it also plain that the protest here involved 
did not meet the statutory standard of specificity. 

As was demonstrated in Point A, supra, the legislative his¬ 
tory of the term “party in interest” in Section 309 (c) makes 
it clear that the new protest procedure is available only to 
those who are aggrieved or adversely affected by a Commission 
order, and thus have standing to seek judicial review of the 
order. The protest here does not show with any particularity 
the manner, if any, in which petitioner’s members have been 
aggrieved or adversely affected by the renewal of the WWDC- 
FM license. To be sure, the protest does indicate that peti¬ 
tioner’s members necessarily ride the buses of Capital Transit 
Company, and that the buses are equipped with loudspeakers 
over which WWDC-FM broadcasts are heard. And it may 
be inferred, although it is nowhere stated, that petitioner’s 
members or some of them do not like the broadcasts and would 
prefer not to hear them. 10 Such an inference falls far short 
of a specific allegation of substantial injury or adverse effect. 

The only express allegation of injury or adverse effect con¬ 
tained in the protest is phrased in the vaguest of terms and 

• See Note 4, supra, p. 3. 

18 The protest generally describes the audiences involved as “captive” and 
suggests that passengers “are caught like rats in a trap, no matter whether 
WWDC-FM wishes to please them or not” (App. 5-6), and are “a special 
class of involuntary listeners” (App. 8). The characterization of transit 
riders as involuntary patrons of the public utility and, therefore, involun¬ 
tary listeners, no matter how colorfully expressed, fails to establish that 
the riders are aggrieved or injured by the radio broadcasts which are heard 
on the buses. That one is compelled to listen does not mean that he is 
injured by doing so. 
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is completely lacking in specificity. 11 It is averred that 
WWDC-FM, “by engaging in an arrangement to program to 
audiences composed of a special class of involuntary listeners, 
is participating in an enterprise which is injurious to the health 
of protestant’s members # * *” (App. 8). There is no 
elaboration of this naked conclusory assertion. The statu¬ 
tory requirement of particularity would be rendered nugatory 
if such a generality were deemed sufficient. 

It is plain that petitioner’s interest in the renewal of WWDC- 
FM’s license is not grounded on any general constitutional 
or statutory right of transit riders to demand radio silence on 
public transit vehicles. It was settled in Poliak v. Public 
Utilities Commission , 343 U. S. 451, that no such right exists. 12 
The vindication of the public right to suitable transportation 
conditions on vehicles operated by public utilities in the Dis¬ 
trict is a matter confided to the Public Utilities Commission 
(see 343 U. S. at 465). When that Commission found upon 
adequate evidence that the public interest was served rather 
than injured by the transit broadcasts, the Supreme Court 
upheld the finding against constitutional challenges. 

Once it is recognized that the protest here alleged no specific 
injury to petitioner’s members, and that there is no general 
substantive right of transit riders to prevent transit broad¬ 
casting, it becomes necessary to decide whether petitioner’s 
members have a status for present purposes any different from 

u Whatever the situation might be if the protest had alleged the additional 
matters now included in petitioner’s brief, the only allegation actually made 
to the Commission which might be said to be an allegation of injury was 
the vague statement that the programs of WWDC-FM were injurious to the 
health of petitioner’s members. No further information was given with 
respect to the number of these members or their Identity, or the specific 
manner in which the programs had an adverse effect upon the health of 
listeners. It can scarcely be contended that the protest constituted a serious 
effort to comply with the statutory requirement of particularity. A finding 
by the Commission that this vague statement of unspecified injury to the 
health of unnamed persons was sufficient would have been tantamount to 
“writing out” the statutory requirement of particularity. 

u The Court of Appeals had found that the appellants In that case were 
“affected” by the order of the Public Utilities Commission and, therefore, 
had standing to appeal, 89 U. S. App. D. C. 94,191 F. 2d 450. However, in the 
view taken by the Court of Appeals in that case, an important legal 
right, in fact a Constitutional right, of appellants had been Invaded by the 
order of the Public Utilities Commission. 
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that of members of the listening public generally. If their 
status is the same as that of the rest of the listening public, the 
question is whether those in that broad category are parties in 
interest. , 

It is difficult to see that the interest of a transit rider in the 
renewal of a station license is any greater than that of other 
listeners; in many cases it is probably less significant. Thus, 
for example, in a number of communities only one television 
service is available. As a result, the public is confronted with 
the choice of viewing the programs of that station or foregoing 
television. The quality and character of the programs avail¬ 
able obviously affects the educational and religious benefits as 
well as the entertainment value secured during many leisure 
hours from television and radio. Program quality may be of 
serious concern, especially where children are involved. Own¬ 
ers and potential owners of television and radio sets in a par¬ 
ticular community are certainly affected in a general way by 
the licensing of stations serving the community. The effect 
of the licensing of WWDC-FM on transit riders is neither 
more substantial 13 nor more direct. It is true that if WWDC- 
FM were to be denied a renewal of license, transit riders would 
not be required to listen to that particular station. But so long 
as the present policy of the Public Utilities Commission re¬ 
mains in effect, Capital Transit Company would be free to in¬ 
stall radio receivers in its buses and to tune in the programs of 
other stations. Thus the only feature which distinguishes pe¬ 
titioner’s members from the rest of the listening public is that, 
as a result of lawful Public Utilities Commission policy and 
their own necessities, they find themselves in a position in 
which they are exposed to radio broadcasts. 

The Communications Act, like other regulatory statutes, is 
designed to advance the public interest in the fields with which 
it is concerned. In that sense, each member of the public is a 

“ No information is contained in petitioner's protest concerning the aver¬ 
age time during which petitioner’s members daily listen to WWDC-FM on 
the buses and trolley cars of the transit company. The very transit riders 
In Washington themselves might be more affected by denial of a license to 
some other station they like to hear during leisure hours at home than by 
the grant to WWDC-FM which has an impact upon them for a relatively 
short time each day. 
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member of the group intended to be protected by the Act. It is 
well recognized, however, that only a member of the public 
who has “some special and peculiar interest which may be di¬ 
rectly and materially affected by alleged unlawful action” is 
a party in interest under statutes of this character. Singer & 
Sons v. Union Pacific R. Co., 311 U. S. 295, 304. , . : 

It is of course true that the fact that no legally protected right 
of petitioner’s has been invaded is not necessarily dipositive of 
its standing to challenge Commission orders. Under the rule 
of Federal Communications Commission v. Sanders Brothers 
Radio Station, 309 U. S. 470, existing broadcasting stations 
which would be financially injured by grants of new broadcast 
licenses may appeal such grants, even though the existing sta¬ 
tions have no substantive right to be free of additional competi¬ 
tion. But it is quite clear that the injury upon which standing 
to appeal is predicated must be direct and substantial. As this 
Court said of the Sanders case in National Broadcasting Co. 
(KOA ) v. Federal Communications Commission, 76 U. S. App. 
D. C. 238, 241, 132 F. 2d 545, 548, aff d, 319 U. S. 239. * 

Presumably by the decision in the Sanders case the 
Supreme Court intended that the financial injury must 
be something more than nominal or highly speculative. 
It seems not unreasonable to read the opinion as requir¬ 
ing by implication that there be probable injury of a 
substantial character. So much by way of limitation 
seems necessary to prevent vindication of the public 
interest from turning into mass appeals by the industry 
at large, with resulting hopeless clogging of the admin¬ 
istrative process by judicial review. Likewise, with 
electrical interference, it is hardly necessary to secure 
appellate championship by every broadcaster who may 
be affected in only a remote and insubstantial manner. 
It follows that electrical interference, without a show¬ 
ing of financial injury, may be sufficient to create stand¬ 
ing to appeal. But for this purpose there must be a 
reasonable possibility that it will be substantial. And 
this must appear, as we have held, from the notice of 
appeal and statement of reasons. 

The decisions under the Communications Act as to standing 
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to seek review of Commission orders demonstrate that the 
courts have assiduously drawn the line between those who 
have made a showing of real injury and those who are 
affected only remotely, indirectly, or insubstantially. They 
rest on the premise that in the final analysis the interests 
of the public in radio are confided to the protection of the 
Commission—subject to judicial review and correction at the 
instance of those who are substantially and directly affected by 
Commission orders. Some of those who have appeal rights 
have no substantive right to protection from Commission ac¬ 
tion, but they have a real interest in the actions taken and in 
effect serve as private attorneys general in vindicating the pub¬ 
lic interest. Cf. Associated Industries v. I ekes, 134 F. 2d 694 
(C. A. 2). The prerequisite that a substantial adverse effect 
be shown to establish appeal standing has the salutary effect of 
keeping within some limits the number of private attorneys 
general thus “appointed,” and restricting them to persons with 
a significant interest. 

In the Sanders case, supra, the serious economic consequences 
of competition from a new licensee were found sufficient to 
confer standing upon existing licensees to challenge the new 
license. And in Federal Communications Commission v. Na¬ 
tional Broadcasting Co. (KOA ), 319 U. S. 239, the Court held 
that a station which would receive objectionable interference 
within the Commission’s rules from the grant of a new appli¬ 
cation was entitled to intervene before the Commission because 
its license would be modified by the proposed grant, and there¬ 
fore was also a party aggrieved under Section 402 (b) of the 
Act. The Court emphasized, however, the fact that Section 
312 (b) of the Communications Act gave to the station whose 
license was being modified the right to intervene, and that the 
right to appeal logically and necessarily followed. On the 
other hand, even licensees and prospective licensees must have 
a sufficiently direct and legitimate interest within the context 
of the regulatory pattern to have standing to appeal. Elec¬ 
trical interference, which was the nub of the KOA decision, 
is not sufficient where it is beyond that recognized by the 
Commission’s Rules and Regulations. WJR, The Goodwill 
Station, Inc. v. Federal Communications Commission, 85 
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U. S. App. D. C. 392, 178 F. 2d 720. Competition, the nub 
of the Sanders case, will not support standing where the 
claim of competitive injury is alleged by an applicant who 
objects to the prior grant of another application for similar, 
but not mutually exclusive, facilities in the same city. Mans¬ 
field Journal Company v. Federal Communications Commis¬ 
sion, 84 U. S. App. D. C. 341, 173 F. 2d 646. The injury 
to a “new applicant” is not sufficiently certain. Nor is an 
applicant aggrieved or adversely affected by the grant of a mu¬ 
tually exclusive application where its own can be granted only 
if there is a change in the Commission rules which may or may 
not be made. Pittsburgh Radio Supply House v. Federal 
Radio Commission, 69 App. D. C. 22, 98 F. 2d 303. 

In each of these cases the existence of adverse effect—and 
thus of the statutory right to appeal—has been realistically 
judged in terms of the directness of the injury to the person 
complaining of Commission action. 

A study of cases under statutes with review provisions sub¬ 
stantially similar to those in the Communications Act reveals 
that standing to sue is determined upon the basis of the par¬ 
ticular statutory context and circumstances presented. And 
there is an insistence by the courts upon a showing of a sub¬ 
stantial adverse effect which is the direct result of agency 
action. 14 Thus, on the one hand, consumers have been al- 

U E. g. Singer d Sons v. Union Pacific R. Co., 311 U. S. 295; Western 
Pacific v. Southern Pacific Co., 284 U. S. 47; "National Coal Association v. 

Federal Power Commission, -II. S. App. D. C.-, 191 P. 2d 432; United 

States v. Public Utilities Commission, 80 U. S. App. D. C. 227, 151 2d 
609, 613; United States Cane Sugar Refiners v. McNutt, 138 F. 2d 116 (C. A. 
2); Associated Industries v. Ickes, 134 F. 2d 694 (C. A. 2); Cf. Massachu¬ 
setts v. Mellon, 262 U. S. 447. 

In the National Coal Ass'n case and the Associated Industries case, the 
facts showing appellants’ direct and substantial interest are in strong con¬ 
trast to the allegations of Transit Riders in its protest. In the Associated 
Industries case, it was conceded that there was a membership of 1,356 
persons, firms and corporations, who purchased an estimated 15,000.000 
tons of coal a year. The orders complained of raised the minimum prices 
of bituminous coal consumed by these parties. In the National Coal Ass'n 
case, a showing had been made of substantial competitive injury (191 F. 
2d at 466). The Court found that Congress had been concerned with the 
effect of the extension of natural gas pipelines upon the interests of pro¬ 
ducers of competing fuels and competitive transportation interests, to the 
extent that competing interests be permitted to be heard in solving the 
problems affecting the coal and railroad industries. 



lowed to challenge utility rate orders directly affecting them 
where the statute plainly indicated that Congress intended to 
create such a right. United States v. Public Utilities Commis¬ 
sion , 80 U. S. App. D. C. 227, 151 F. 2d, 609. 15 On the 
other hand, where a regulation had the effect of injuring a 
' business only by reducing the regulatory restrictions which 
had previously hampered its competitors, there was no stand¬ 
ing to appeal. United States Cane Sugar Refiners ’ Ass’n v. 
McNutt, 138 F. 2d 116 (C. A. 2). In reaching this result the 
Court succinctly stated the philosophy of placing reasonable 
limits upon appeal privileges (138 F. 2d at 120): 

The paramount need for the orderly and the reasonably 
expeditious administration of the statute by the official 
charged with the duty of making it effective in the public 
interest creates at least the need for limitations upon the 
construction of the term “adversely affected” to do away 
with delays that otherwise could be brought about by 
persons upon whom the adverse effect of the regulations 
would at most be so negligible that it should be disre¬ 
garded to effectuate the public interest the statute was 
designed to promote. 

A realistic application of this standard to the present case was 
made by the Commission when it concluded that one who al¬ 
leges in general terms merely that he must listen to a station’s 
broadcasts and that he suffers some unspecified injury to health 
has not met the burden of showing a real adverse effect. 

♦In sum, petitioner’s protest failed to allege with particularity 
any kind of adverse effect upon it from the grant of renewal 
of the license of station WWDC-FM . Accordingly, it has not 
shown itself adversely affected or aggrieved, and is not there¬ 
fore a “party in interest” within the meaning of Section 309 (c) 
of the Communications Act, as amended. In this case, as in 
all others in which any member of the public objects to agency 
action, there are persuasive arguments that he should be heard. 

“The District of Columbia Code, permitting “Any public utility or any 
other person or corporation affected by any final order or decision of the 
[Public Utilities] Commission” to appeal therefrom, was found to contain 
language throughout indicating an intention that consumers shall have a 
right to challenge the Commission’s actions (151 F. 2d 613-614). 
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But petitioner did not seek merely the right to have its con¬ 
tentions considered. The Commission can consider relevant 
substantial con t e n tio ns presented to it at any time when a 
matter is before it for decision whether or not the person ad¬ 
vancing die contentions has standing as a party in interest 1 * 
But petitioner invoked a drastic statutory remedy which sets in 
motion a series of significant procedural steps. If a protest is 
found to be valid, the grant must be set aside 17 and a hearing 
held on the application for license. The wise restrictions with 
which Congress safeguarded this remedy should be adhered to 
strictly. The alternative would be a situation in which grants 
could be held up for indefinite periods while the Commission 
held protracted hearings at the instance of those with no real 
interest. Such wholesale clogging of the processes of the Com¬ 
mission would be contrary to the interest of the public and „ 
broadcasters alike. 

- CONCLUSION 


For the foregoing reasons, the order of the Commission dis- . 
missing the protest of petitioner against the renewal of license 
of Capital Broadcasting Company for station WWDC-FM 
should be sustained. ■ 


Respectfully submitted. • - 

• Benedict P. Cottone, 

General Counsel, 

J. Roger Wollenberg, J . . 
Assistant General Counsel, 

Daniel R-Ohleaum, 

. Counsel,. 

Federal Communications Commission. 

. ■ • « ‘it ; l ■ t ; •; • <" 

February 20, 1953. - - 

- . ... 77 l 

* In the Commission's opinion dismissing petitioner’s protest, it specifically . 

noted that the general public may always present complaints to the Com- ' 
mission (App. 21). *■* " ' - ' ' ''' ' ’ 

a Unless necessary to continue an existing service. ; T • 
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APPENDIX 
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Letter from Federal Communications Commission to 
Speaker Rayburn on S. 658 

May 1,1952. 

Honorable Sam Rayburn, 

Speaker of the House of Representatives 
Washington 25, D. C . 

Dear Mr. Speaker: The purpose of this letter is to point 
out to the Congress, as is more fully detailed in the attached 
memorandum, the Commission’s firm belief that the enactment, 
in its present form, of S. 658, a bill to amend the Communica¬ 
tions Act of 1934, now pending before the House, would have, 
as a principal detrimental consequence, the disruption of the 
Commission’s functions. It would cause serious delays in the 
processing of applications for radio and television station 
licenses at a time when we are about to undertake the process¬ 
ing of hundreds of applications for new television stations. 

These consequences, we believe, will flow chiefly from the 
provisions of the proposed Section 5 (c) contained in Section 
5 of the bill, the proposed Section 409 (c) (2) in Section 15 of 
the bill, and the proposed revision of Section 309 contained in 
Section 8 of the bill. The Commission’s position with respect 
to other provisions of this bill are of record. 

The first two of these sections would deprive the Commission 
of the benefits of consultation with any members of its staff in 
adjudicatory proceedings which have been designated for hear¬ 
ing, with the exception of a single professional assistant pro¬ 
vided for in a proposed new Section 4 (f) (2) of the Act. 
These provisions, depriving the Commissioners of the staff 
assistance vital to their decision of the complex cases with 
which they must deal, can only result in the serious disruption 
of the Commission processes and in substantial and unnecessary 
delays in deciding hearing cases. 
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The other section would make extensive changes in the pro¬ 
visions of Section 309 of the Communications Act relating to 
the processing of radio and television applications. It would 
require double processing and Commission consideration of all 
applications which must be designated for hearing and, as a 
result of the new “protest procedure”, require a large number 
of unnecessary additional hearings. It would, consequently, 
impose upon the Commission an unnecessary additional pro¬ 
cedural workload which is certain to delay all grants of radio 
and television applications, increase substantially the Com¬ 
mission’s budgetary requirements, and add to the already sub¬ 
stantial cost of securing a radio or television license. 

Because of absence, Commissioner Jones did not participate 
in the formulation of these views. 

By Direction of the Commission: 

Paul A. Walker, 
Chairman* 



Memorandum op the Federal Communications 
Commission on S. 658 

******* 

2. Section 8 of the bill (pages 46 through 50 of the Com¬ 
mittee Print, Union Calendar No. 559).—This section of the 
bill, which would make extensive changes in the provisions of 
Section 309 of the Communications Act relating to the process¬ 
ing of radio and television applications is, in our opinion, com¬ 
pletely unsound. The section would make two basic changes 
in the provisions of the existing law. Under the proposed new 
Section 309 (b), before the Commission could designate an ap¬ 
plication for hearing on the ground that it was unable to de¬ 
termine that a grant would serve the public interest, it would 
be required to notify the applicant, as well as all other known 
parties in interest, of the reasons why it believed that the ap¬ 
plication could not be granted and to afford the applicant an 
opportunity to show why it believed that these reasons were not 
valid. Only after considering such a reply from the applicant 
could the Commission formally designate the application for 
hearing. The proposed Section 309 (c) would establish a pro¬ 
test procedure whereby any “party in interest” could file a 
protest within 30 days of the making of a grant without a hear¬ 
ing, and upon the filing of such a protest the Commission would 
be required to set aside the grant and designate the application 
for hearing on the issues stated by the protestant. 

The first of these two proposals would establish an unneces¬ 
sary and burdensome procedure, entailing needless expense 
both upon new applicants and the government, whereby before 
the Commission could designate an application for hearing it 
would have to process the application twice, first upon con¬ 
sideration of the application as filed, and subsequently, upon 
consideration of the reply received from the applicant. This 
would be true even in the great number of cases where a hear¬ 
ing is automatically required because the application is incon¬ 
sistent with the Communications Act or the Commission’s 
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rules, or because it is mutually inconsistent with another pend¬ 
ing application. Moreover, this provision, which has appar¬ 
ently been inserted in order to avoid unnecessary hearings 
where further information from the applicant would make a 
hearing unnecessary, is absolutely unnecessary to achieve this 
purpose. For under existing Commission rules, where an ap¬ 
plication has been designated for hearing the applicant may, 
at any time before the hearing, petition the Commission for re¬ 
consideration of its action, pursuant to the provisions of Sec- 
- tion 405 of the Act, and request that the hearing be set aside 
and the application granted. This procedure has been regu¬ 
larly used by applicants and in the substantial number of cases 
where the petition showed valid grounds for such action, the 
Commission has granted the petitions and canceled the hear¬ 
ings. It seems clear that such a procedure which, unlike the 
one proposed in the pending bill, does not require automatic 
re-processing of all applications, is very much to be preferred 
to the one contained in the proposed new Section 309 (b). 

The so-called protest rule procedure which would be es¬ 
tablished by the proposed Section 309 (c) would, in our opinion, 
subject the Commission processes to greater and even more un¬ 
necessary delays. In this instance, to the burdens of delays 
caused to new applicants by the proposed procedure, would be 
added the likelihood of the greater expense in legal and en¬ 
gineering costs of prosecuting applications, costs which pres¬ 
ently run to very substantial amounts, particularly in hearing 
cases. 

At the present time, where an application for a radio license 
is granted without hearing, persons who would be aggrieved or 
adversely affected thereby may always petition for reconsid¬ 
eration pursuant to the provisions of Section 405 of the exist¬ 
ing Act and the relevant provisions of the Commission’s rules. 
To the extent that the protest procedure would merely give 
such a right to “parties in interest,” an undefined term which 
presumably means no more and no less than the term “ag¬ 
grieved or adversely affected,” the new procedure would ap¬ 
pear to be merely redundant. However, there are two impor¬ 
tant distinctions between the present procedures under Section 
405 of the Act and the proposed protest procedure. In the 
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first place, filing a petition for reconsideration under Section 
405 does not, in the absence of independent action by the Com¬ 
mission, operate to stay the effectiveness of the grant against 
which the petition is directed. Of even greater importance, 
however, is the fact that filing of a petition for reconsidera¬ 
tion or rehearing pursuant to Section 405 of the existing Act 
does not automatically result in the setting aside of the grant 
and the designation of the application for hearing. In all cases 
the Commission is entitled to consider the petition upon its 
1 merits and to determine whether upon the basis of the facts 
alleged any valid claim has been made which would warrant 
setting aside the grant and designating the application for 
hearing. The right of the Commission to consider such peti¬ 
tions upon the pleadings and without first holding a formal 
hearing thereon has been specifically upheld by the Supreme 
Court in the case of Federal Communications Commission v. 
WJR, The Goodwill Station, Inc., 337 U. S. 265. 

Under the protest procedure, protestants are required to 
specify in their petition allegations of fact showing that they 
are a party in interest, and to specify with particularity the 
“facts, matters and things relied upon.” If the Commission 
finds that they have met these two requirements, i. e., they 
have shown that they are a party in interest and have specified 
the substantive grounds for their protest, the Commission is 
apparently required to set the application for hearing upon 
the issues set forth in the protest. No provision whatsoever 
is made for the Commission to consider the protest upon its 
merits and determine without a hearing that it states no valid 
reason for setting aside the grant, where such a decision can 
be made as a matter of law, similar to a judicial decision that 
a cause of action is not stated. The result is, of course, that 
the protest procedure affords any party in interest, including, 
presumably, an existing station whose only interest is that it 
might be economically injured by competition from the new 
licensee, the right to hold up a grant for an indefinite period 
of time and to require new applicants to go through the expense 
of the hearing, even where the successful outcome of such a 
hearing is clear. The possibilities inherent in such a proce- 
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dure for existing television licensees to delay the entering of 
newcomers into the field are obvious. 

The Commission believes therefore that the entire proposed 
revision of Section 309 is undesirable and unnecessary and that 
the existing provisions of Section 309 of the Communications 
Act should be retained in their present form. 
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QUESTIONS PRESENTED 

In respondent’s opinion, the questions presented are: 

1. Whether an order of the Federal Co mmunica tions 
Commission dismissing a protest against the renewal of a 
radio station license, on the ground that the protestant 
(petitioner) was not a “party in interest” within the mean¬ 
ing of Section 309(c) of the Communications Act, is review- 
able under the procedures set forth in Section 402(a) of 
the Communications Act and related statutes, or whether 
review of such an order must be sought pursuant to Section 
402(b) of the Act. 

2. Assuming that petitioner has followed the correct re¬ 
view procedures and that the Court has jurisdiction, 
whether the Co m mission was correct in holding that an 
association representing persons who ride public transpor¬ 
tation vehicles and object to listening to radio programs on 
those vehicles has no standing to be heard on the legality of 
the Commission’s action in conferring authority upon the 
radio station which engages in the “ transitcasting. ” 
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No. 11574 


Transit Riders Association, Inc., Petitioner 

v. 

United States of America, Respondent 
Federal Communications Commission, and 
Capital Broadcasting Company, Intervenors 


On Petition for Review of an Order of the Federal Communications 

Commission 


MEMORANDUM FOR THE UNITED STATES OF AMERICA 


STATEMENT 

Petitioner Transit Riders Association, Inc., is a non¬ 
profit corporation “composed of taxpaying members of tbe 
public who necessarily travel on vehicles of the Capital 
Transit Company which are equipped with loud speakers 
over which are heard programs and advertising messages 
broadcast via the facilities of * * • WWDC-FM” (J.A. 3). 
Intervenor Capital Broadcasting Company is the licensee 
of Station WWDC-FM, Washington, D. C. (J.A. 17). 

On July 11, 1952, the Federal Communications Commis¬ 
sion, acting on Capital Broadcasting’s application for a 
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renewal of its license pursuant to the provisions of Section 
309 (a) of the Communications Act of 1934 (47 UJS.C. 309 
(a)), granted the application without a hearing (J.A. 17). 
On August 8, 1952, within the thirty-day period prescribed 
in Section 309(c), 1 petitioner filed a protest, charging that 
the Commission’s action in renewing the license was unlaw¬ 
ful in various respects," and demanded a hearing (J.A. 
2-9). Its claim of interest was predicated upon allegations 
that its members are compelled by circumstances to travel 
in the vehicles of the Capital Transit Company, a privately 
owned common carrier authorized to provide surface trans¬ 
portation in Washington, D. C.; that, by virtue of arrange¬ 
ments to which Capital Broadcasting and Capital Transit 
are parties, these vehicles carry, for twelve hours a day, 
programs which are “transitcast” by W WDC-FM and are 
“designed for and aimed at” transit riders; that members 
of petitioner form a part of “captive audiences” who, 
“caught like rats in a trap,” are compelled to listen, 
whether they wish to do so or not; and that forced listening 
to the programs “is injurious to the health of [petitioner’s] 
members” (ibid.). 

1 This Section, added by the 1952 Communications Act Amendments (Public 
Law 554, 82nd Cong., 2nd Sess., 66 Stat. 715), provides in part: 

“When any instrument of authorization is granted by the Commission 
without a hearing as provided in subsection (a) hereof, such grant shall 
remain subject to protest as hereinafter provided for a period of thirty 
days. Ihiring such thirty-day period any party in interest may file a protest 
under oath directed to such grant and request a hearing on said application 
so granted. Any protest so filed shall contain such allegations of fact as will 
show the protestants to be a party in interest, and shall specify with particu¬ 
larity the facts, matters, and things relied upon, but shall not include issues 
or allegations phrased generally. The Commission shall, within fifteen days 
from the date of the filing of such protest, enter findings as to whether such 
protest meets the foregoing requirements and if it so finds the application 
involved shall be set for hearing upon the issues set forth in said protest, 
together with such further specific issues, if any, as may be prescribed by 
the Commission # * * ** 

2 It was claimed, inter alia, that “ transitcast ’ * operations do not con¬ 
stitute broadcasting and that a grant to a person engaged in such activities 
is not authorized by the Communications Act. In the present posture of the 
case, however, questions as to the legality of the grant of authority are not 
before the Court, the question being whether petitioner was entitled to a 
hearing on its contentions. 


The Commission, dismissing the protest in its opinion and 
order released August 21,1952, held that petitioner was not 
so situated that it could properly be deemed a “party in 
interest” (J.A. 21). 3 It held further {ibid.) that this “situa¬ 
tion [was not] changed in any respect by protestant’s 
general assertion, standing alone, that the station’s opera¬ 
tion is injurious to the health of some of its members. For, 
without passing upon the sufficiency of such an assertion if 
appropriately made, it is clear that as presently set forth, 
it fails to meet the standard of particularity explicit in 
SectionH209(c).” 

A petition to review the order of dismissal, naming the 
United States as respondent, was field on October 3, 1952. 
The jurisdiction of this Court is invoked by petitioner under 
the Act of December 29, 1950, 64 Stat. 1129, 5 U.S.C. 1031 
et seq.. 

POSITION OF THE UNITED STATES 

The United States believes that two distinct sets of 
issues are involved in this case, one relating to jurisdiction, 
the other, contingent upon the outcome of the first, going 
to the merits. Both sets of issues present novel and difficult 
questions. 

There is an added complicating factor so far as the posi¬ 
tion of the United States is concerned. Assuming arguendo 
that the United States is the proper respondent in this case 
(a question involved in the jurisdictional issues), it would 
appear that it occupies such position solely by virtue of a 
statutory quirk, rather than by legislative design. Real¬ 
istically, as we shall indicate, the adverse parties are the 
petitioner, on the one hand, and the intervenors on the other. 
For this reason, and for the further reason that the legal 
issues involved appear to respondent to be genuinely doubt¬ 
ful and to admit of more than one reasonable solution, we 
believe it appropriate to file a Memorandum which under¬ 
takes to explore the issues fully and objectively, but does 
not seek to urge either affirmance or reversal. 

3 Two Commissioners took the view that petitioner had a legitimate interest 
(JJL 22-24). One of these Commissioners dissented from the order of 
dismissal (JJL 22-23). 
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THE PRELIMINARY JURISDICTIONAL QUESTION 

Since its adoption, the Communications Act has provided 
for two avenues by which a person may seek judicial review 
of Commission orders. Whether, this petitioner has chosen 
the right course is not free from doubt. To put the problem 
in focus requires a brief examination of the history of the 
review provisions of the Communications Act and related 
statutes. 

Section 402 (a) of the Communications Act of 1934 made 
the provisions of the Urgent Deficiencies Act of October 22, 
1913, 38 Stat. 208, 219, pertaining to judicial review of 
orders of the Interstate Commerce Commission, applicable 
to “suits to enforce, enjoin, set aside, annul, or suspend 
any order of the Commission under this Act (except any 
order of the Commission granting or refusing an application 
for a construction permit for a radio station, or for a radio 
station license, or for renewal of an existing radio station 
license, or for modification of an existing radio station 
license)” (48 Stat. 1064, 1093, 47 U.S.C. 402 (a)). The 
Urgent Deficiencies Act provides for review by a specially 
constituted three-judge district court, with right of appeal 
to the Supreme Court. In such suit, the United States must 
be made the respondent. 

Section 402 (b) of the Act of 1934 covered orders excepted 
from 402 (a) and gave a right to review in this Court to: 
“(1) * * * any applicant for a construction permit for a 
radio station, or for a radio station license, or for renewal 
of an existing radio station license, or for modification of an 
existing radio station license, whose application is refused 
by the Commission. (2) * * # any other person aggrieved 
or whose interests are adversely affected by any decision 
of the Commission granting or refusing such applications” 
(48 Stat. 1064, 1093). 4 In proceedings under this Section 
the Commission must be made respondent. 

The legislative history of the 1934 statute indicates, at 
least in part, the reason for the difference in the procedures 
provided for in paragraphs (a) and (b). Where the Com- 

< This Section followed Section 16 of the Radio Act of 1927, 44 Stat. 1169, 
as amended by 46 Stat. 8S4. 
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mission takes action on its own initiative, e.g., by promul¬ 
gating a rule of general application, Congress believed that 
persons aggrieved should have an opportunity to seek 
review in the district of their residence. In licensing cases, 
however, where private parties institute a proceeding be¬ 
fore the Commission in Washington, it was apparently felt 
that review, even though sought by a party other than the 
applicant, might appropriately be restricted to a single 
court, the Court of Appeals for the District of Columbia. 5 

The first important procedural change came in the Act of 
December 29, 1950, supra, sometimes referred to as the 
Hobbs Act. It provided in substance that orders reviewable 
under 402 (a) of the Communications Act would go to the 
various courts of appeals instead of going to three-judge 
district courts. The statute left unaffected the procedure 
under 402 (b). 

As already noted, the 1952 Communications Act Amend¬ 
ments gave persons who would have a right to appeal to this 
Court for review of an order granting a license ( i.e persons 
“aggrieved” or “adversely affected”) a right to protest 
first to the Commission (Section 309 '(a); see note 1, 
supra). 6 Section 402 (a), though amended in language in 

5 Senator Dill, who was in charge of the bill in the Senate, made the follow¬ 
ing statement (78 Cong. Rec. 8825-6): 

“I desire to call attention to what I think is an important fact to consider 
in this appeal provision. Those owners of radio broadcasting stations living 
long distances from the District of Colombia should not be required to come 
to Washington to prosecute an appeal from a decision for which they were 
not responsible. When I say ‘were not responsible’ I mean a decision which 
was granted against them or affecting them when they did not bring the 
case into court * * * So we provide that where the decisions of the commission, 
are made in cases wherein the stations took no part in beginning the suits, 
appeal may be taken in the three-judge district courts in the jurisdictions where 
the stations are located. But in the case where the applicant for the license 
or the permit, or whatever it may be, comes to-the commission and asks for 
a change in his license or asks for a new license, or asks for something to be 
done by the commission, then if the commission makes a decision from which 
he desires to appeal he must make his appeal in the courts of the District of 
Columbia. ’ ’ 

See, also, the discussion in Scripps-Eoward Radio Inc. v. Federal Communica¬ 
tions Commission, 316 U.S. 4, 8-9, 15-16. 

« See, also, S. Hep. No. 44, 82nd Cong., 1st Seas., p. 8. 
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1952, made no new change in the law. As it now reads, it 
provides simply that all orders, save those reviewable under 
402 (b), shall be reviewable as provided in the Act of De¬ 
cember 29, 1950. Section 402 (b), as amended in 1952, 
reads as follows: 

Appeals may be taken from decisions and orders of 
the Commission to the United States Court of Appeals 
for the District of Columbia in any of the following 
cases: 

(1) By any applicant for a construction permit or 
station license, whose application is denied by the 
Commission. 

(2) By any applicant for the renewal or modifica¬ 
tion of any such instrument of authorization whose 
application is denied by the Commission. 

(3) By any party to an application for authority 
to transfer, assign, or dispose of any such instrument 
of authorization, or any rights thereunder, whose 
application is denied by the Commission. 

(4) By any applicant for the permit required by 
section 325 of this Act whose application has been 
denied by the Commission, or by any permittee under 
said section whose permit has been revoked by the 
Commission. 

(5) By the holder of any construction permit or 
station license which has been modified or revoked 
by the Commission. 

(6) By any other person who is aggrieved or whose 
interests are adversely affected by any order of the 
Commission granting or denying any application 
described in paragraphs'(1), (2), (3), and (4) hereof. 

(7) By any person upon whom an order to cease 
and desist has been served under section 312 of this 
Act 

(8) By any radio operator whose license has been 
suspended by the Commission. 
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Petitioner has not attacked the grant to WWOO-FM but 
the order dismissing petitioner’s protest Snch an order 
is not in terms covered by the language of Section 402(b). 
Petitioner’s theory in bringing its proceeding under Sec¬ 
tion 402(a) may accordingly be summarized as follows; 

(1) Section 402(a) covers proceedings to set aside 
orders of the Commission, except those orders dealt 
with in 402(b). 

(2) The order here attacked, though arising out of a 
proceeding for renewal of a license, is not literally 
covered by 402(b), and language creating exceptions 
to general language is to be literally construed. 

(3) It was accordingly necessary and proper to pro¬ 
ceed under Section 402(a). 

This argument, while not without force, leads to certain 
anomalies and may, perhaps, be deemed out of keeping with 
the statutory scheme. Section 4021(b), which was designed 
to cover appeals involving licensing issues, calls for appeal 
to the Court of Appeals for the District of Columbia. Yet, 
if Section 402(b) be construed literally, certain orders an¬ 
cillary to licensing proceedings—orders denying standing 
to protest—might lie in a different court of appeals, 7 and 
would be brought against a different party. Under peti¬ 
tioner’s theory, a protestant, if denied standing, might 
appeal to the court of appeals for the district of his resi¬ 
dence. In such proceeding he would be required to make 
the United States the respondent. A protestant who is 
accorded a hearing, however, but then has his protest denied 
on the merits, would be required to follow a different course, 
to appeal to the Court of Appeals for the District of Colum¬ 
bia and to name the Commission as respondent. The matter 

7 We say “might” because any person resident outside of the District of 
Columbia has a choice, under the Act of December 29, 1950, of appealing to 
the court of appeals where he is a resident or to the Court of Appeals for the 
District of Columbia. Had it not been for the 1950 Act, the anomaly to which 
petitioner’s construction leads would be even more marked. Prior to that date, 
all cases deemed to fall within Section 402(a) were reviewable in three-judge 
district courts. 






8 


may be summed up in this question: Should the review 
provisions be construed to mean that a grant of a license 
is to be appealed by a protestant in one court, while an order 
ancillary to a licensing proceeding, one denying standing 
to protest, is appealable in another court against a differ¬ 
ent respondent? 

In the instant proceeding, as it happens, petitioner is 
resident in the District of Columbia and, accordingly, an 
appeal under either section would be bound to come to this 
Court. But, as already noted, the procedures differ. Under 
Section 402(a), the United States is the respondent; under 
402(b), the Commission, In addition, appeals under 402(a) 
may be taken within sixty days of the promulgation of the 
order attacked. See Act of December 29,1950. But appeals 
covered by 402(b) must be filed in this Court within thirty 
days (Section 402(c)). If-this petitioner has proceeded 
under the wrong section, the result would necessarily be to 
put it out of court. Its petition was filed more than thirty 
days (though less than sixty days) after the order dismiss¬ 
ing the protest. Hence, even if the petition could be deemed 
good as against the Commission on the theory that its inter¬ 
vention constituted a consent to jurisdiction, or on some 
other theory, there would still be a fatal defect—the lack 
of timeliness. 

An examination of the legislative history of the 1952 
Amendments fails to disclose that Congress gave any con¬ 
sideration whatever to the method of obtaining review of a 
Commission decision of the kind here involved, i.e., a deci¬ 
sion denying standing to protest. Perhaps, the answer, 
then, is that petitioner should be held entitled to rely on the 
literal language of the statute, even though Congress, had 
it considered the problem, would presumably have made 
explicit provision for appeal of this matter by the same 
route which must be taken in the case of other appeals 
arising out of licensing proceedings. 
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DISCUSSION OF THE MERITS 

The right of protest accorded by Section 309 (c) runs to 
any person who is a *‘party in interest”. The declared 
purpose of this provision was to mate the right to complain 
to the Commission concerning the propriety of a license 
grant co-extensive with the right to challenge such a grant 
on appeal. 8 Since the right to appeal from a grant is ac¬ 
corded any person “aggrieved” or “adversely affected” 
(Section 402 (b)), it may be safely assumed that a “party 
in interest” is any person who is “adversely affected”. 

While this equation provides no easy solution, since 
neither concept involved is one of precise and unchanging 
content, it does serve to establish the relevance of those 
cases which have dealt with the question of standing to 
appeal. The legislative history of new Section 309 (c) 
indicates, moreover, that Congress meant to leave to the 
courts the problem of determining, on a case-to-case basis, 
whether a person claiming standing was sufficiently affected 
or interested. Thus, the Senate Report (S. Rep. No. 44, 
supra, p. 8) states: 

Some question has been raised in earlier hearings on 
proposed Communications Act amendment bills with 
respect to the meanings of the term “parties in inter¬ 
est” as used in this subsection [309 (c)] and in other 
sections of the bill. Pear has been expressed that use 
of “parties in interest” might make possible interven¬ 
tion into proceedings by a host of parties who have no 
legitimate interest but solely with the purpose of delay¬ 
ing licenses which properly should be made. The com¬ 
mittee does not so construe the terms “party in inter- 

8 The Senate Beport on the bill (S. Rep. No. 44, 82nd Cong., 1st Seas., 
p. 8) stated: 

“Specifically, the amendment here proposed will make it possible, as at present, 
for the Commission to grant any application without hearing if convinced 
from ex parte examination that the statutory standard will be served thereby. 
It will, however, provide a method whereby any person, who has the right 
to challenge the legality or propriety of such a grant by appeal from the 
Commission’s decision, can make his complaint first before the Commission— 
a guaranty which the present law does not contain * • • M 
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est;” “parties in interest” because of electrical inter¬ 
ference are fixed and defined by the Supreme Court 
decision in the KOA case (319 UJ3. 239) and the Com¬ 
mission’s rules and regulations; “parties in interest” 
from an economic standpoint are defined by the Su¬ 
preme Court decision in the Sanders case (309 U.S. 
470.). 

We turn first to the question whether the allegations in 
the protest—and, for present purposes, all of them must be 
assumed to be true—are sufficient to show an invasion of 
a traditionally recognized, legally protective substantive 
right of petitioner’s. Specific allegations showing that such 
a right was invaded would, of course, plainly establish that 
petitioner was adversely affected, even though, as indicated 
infra, a failure to show invasion of such rights would not 
necessarily warrant the opposite conclusion. 

That WWDC-FM is engaged, on a major scale, in trans¬ 
mitting programs which are designed for and aimed at 
“captive audiences”, and that petitioner’s members, who 
form a part of these audiences, are compelled to listen, can¬ 
not, without more, be deemed to show an invasion of the 
members’ constitutional rights. That issue was foreclosed 
to petitioner in Public Utilities Commission v. Poliak, 342 
U.S. 451.® 

There is an allegation, it is true, that the licensee “is 
participating in an enterprise which is injurious to the 
health of protestant’s members, and thus contrary to the 
public interest” (J.A. S). The Commission, however, 
struck this allegation from consideration because of the 

9 It is believed that the Poliak decision has no other legal significance for 
purposes of the instant case. It is true, of course, that the local Public 
Utilities Commission has determined that, from the standpoint of the statute 
which it administers, there is no objection to the installation of radios in transit 
cars, and that, absent such decision, petitioner would not now be a complain¬ 
ant. But the question here is not how petitioner’s members came to find 
themselves forced listeners of WWDC-FM, bnt whether, being forced listeners, 
they have standing for the sole purpose of raising certain questions under the 
Communications Act, among them, the legality under that Act of point-to-point 
broadcasting. Accordingly, it would seem that the issue of standing must be 
determined solely in the light of the pertinent provisions of the Communica¬ 
tions Act. 
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complete absence of particulars (J.A. 21). Since the statute 
requires that the protest “shall specify with particularity 
the facts, matters, and things relied upon, but shall not 
include issues or allegations phrased generally’’ (Section 
309 (c)), we believe that the Commission’s action in this 
respect was within its prerogatives. 

There remain, however, for consideration two important 
questions: 

(1) May a person whose traditionally recognized 
substantive rights have not been invaded nonetheless 
have standing under a statute which opens the door to 
persons interested, aggrieved, or adversely affected? 

(2) If so, do the circumstances of the instant case 
warrant the conclusion that petitioner had a legitimate 
interest 10 in asserting the invalidity of the Commis¬ 
sion’s action in granting a license to W WJDC-FM? 

The first of these questions would appear to require an 
affirmative answer. There is, of course, a long line of cases 
to the effect that a person seeking to restrain unauthorized 
administrative action must establish, at the threshold, 
invasion or threatened invasion of a traditionally recog¬ 
nized, private legal right. On this proposition, intervenor 
Capital Broadcasting Company cites, inter alia, Massachu¬ 
setts v. Mellon, 262 U.S. 447, Alabama Power Company v. 
Ickes, 302 U.S. 464, Tennessee Power Co . v. Tennessee * 
VaUey Authority, 306 U.S. 118, and City of Atlanta v. Ickes, 
308 U.S. 517. In Tennessee Power Co., which is typical of 
these cases, a private power company sought to enjoin 
competitive operations of the TVA, on the ground that the 
federal agency’s activities were unauthorized and were 
causing the company irreparable economic injury. The 
Court, dismissing the suit, stated '(306 U.S. at 139-140) that 
there is no legal right to be free from competition and that 
“the right invaded [must be] a legal right, one arising out 
of contract, one protected against tortious invasion or one 
founded on a statute which confers a privilege” (pp. 137-8). 

The term “legitimate interest” is one used in the Senate Report, supra. 
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The above decisions, however, were reached in cases in 
which the complaining party filed a bill in equity, seeking 
to come within the traditional limits of equity jurisprud¬ 
ence. The question here is whether an act of Congress 
conferring standing upon persons “adversely affected” 
should be construed to establish a less exacting standard. 
The Communications Act cases so indicate. 

Thus, in Federal Communications Commission v. Sanders 
Bros. Radio Station , 309 U.S. 470, a case presenting a 
factual situation essentially the same as that involved in 
the Tennessee Power Co. case, the Court reached the oppo¬ 
site conclusion on the issue of standing. The gist of the 
controversy in Sanders was the standing of an existing 
radio station, which would be financially injured by com¬ 
petition, to attack the Commission’s grant of a construction 
permit for a new station. The Commission urged that 
“under the Communications Act economic injury to a com¬ 
petitor is not a ground for refusing a broadcasting license,” 
and that accordingly the existing licensee “was not a person 
aggrieved or * * * adversely affected” (309 U.S. at 472). 
The Court agreed that, under the Act, “the field of broad¬ 
casting is one of free competition” (p. 474), that no person 
has “anything in the nature of a property right as a result 
of the granting of a license” (p. 475), and that “economic 
injury to a rival station is not, in and of itself, and apart 
•from considerations of public convenience, interest, or nec¬ 
essity, an element the [Commission] must weigh * • • ” 
(p. 473). But “it does not follow,” the Court went on, 
“that, because the licensee of a station cannot resist the 
grant of a license to another, on the ground that the result¬ 
ing competition may work economic injury to him, he has 
no standing to appeal” under a statute which accords the 
right of review to any person aggrieved or adversely af¬ 
fected (p. 476). If the right of appeal were restricted to per¬ 
sons whose traditionally recognized rights had been in¬ 
vaded, the statutory language providing for appeal by an 
applicant or by any other person aggrieved would be de¬ 
prived, the Court stated, “of any substantial effect” (p. 
477). The opinion further holds that it is fully within the 
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power of Congress to confer upon private persons stand¬ 
ing to bring to the attention of appellate courts errors of 
law committed by administrative agencies. 

Further light concerning the significance of the Sanders 
decision is shed by two subsequent radio cases, Scripps- 
Howard Radio, Inc. v. Federal Communications Commis¬ 
sion, 316 U.S. 4, and Federal Communications Commission 
v. National Broadcasting Co., Inc., ( KOA ), 319 U.S. 239. 
In the Scripps-Howard case, which involved the power of 
the Court of Appeals to stay, pendente lite, a Commission 
order granting a license, the Court commented upon the 
scope and purpose of Section 402(b) as follows (316 U.S. 
at 14-15): 

The purpose of the Act was to protect the public inter¬ 
est in communications. By Section 402(b)'(2) Congress 
gave the right of appeal to persons ‘aggrieved or whose 
interests are adversely affected’ by Commission action 
• • * But these private litigants have standing only as 
representatives of the public interest * * * That a court 
is called upon to enforce public rights and not the 
interests of a private party does not diminish its power 
to protect such rights. 

In the later KOA decision, which held that an existing 
station, threatened with electrical interference by a pro¬ 
posed grant to another station, was entitled to be made a 
party to the Commission proceeding on the new application, 
the Court stated (319 U.S. at 247): 

In Federal Communications Commission v. Sanders 
Bros. Radio Station, 309 UJ3. 470, we dealt with a 
similar situation. There the question was whether a 
rival station, which would suffer economic injury by 
the grant of a license to another station, had standing 
to appeal under the terms of the Act. We held that it 
had. We pointed out that while a station license was 
not a property right, and while the Commission was 
not bound to give controlling weight to economic injury 
to an existing station consequent upon the issuance of 
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a license to another station, yet economic injury gave 
the existing station standing to present questions of 
public interest and convenience by appeal from the or¬ 
der of the Commission. Here KOA, while not alleging 
economic injury, does allege that its license ought not 
to be modified because such action would cause electri¬ 
cal interference which would be detrimental to the 
public interest. 11 

A contrast no less revealing than the one furnished by the 
Tennessee Power Co. and Sanders cases is provided by a 
comparison of City of Atlanta v. Ickes, supra, and Associ¬ 
ated Industries of New York v. Ickes, 134 F. 2d 694 (C.A. 2), 
dismissed as moot 320 U.S. 707. 

In the Atlanta case, the City, as a substantial consumer 
of coal, sought an injunction and a declaratory judgment 
against an order fixing minimum prices for coal The dis¬ 
trict court, reaching the merits, upheld the validity of the 
order (26 F. Supp. 606 '(D.C.)). In a brief per curiam 
opinion, the Supreme Court affirmed on the ground that 
the appellant lacked standing to maintain the suit. 

Several years later. Associated Industries of New York, 
an association of firms many of which were substantial con¬ 
sumers of coal, challenged another federal order fixing 
minimum coal prices. The problem of standing differed 
from that in the Atlanta case in but one respect: the chal¬ 
lenge was not in the form of a suit for an injunction and 
declaratory judgment, but was made pursuant to a statutory 
provision giving a right of review to “any person ag¬ 
grieved.” The Court held this difference to be a decisive 
one. In aligning the traditional “standing to sue” cases 

u Cf. Mansfield Journal Co. v. Federal Trade Commission, 84 App. D.& 341, 
173 F. 2d 646. There, the appellant was one of three applicants for three 
available FM channels. Prior to action on its application, one of the other 
applicants was licensed, an action which “did not in the slightest dimrm«h 
the appellant’s chance of success in obtaining a construction permit (84 App. 
D.C. at 342). Appellant contended, however, that it had standing, under the 
doctrine of the Sanders decision, to challenge the grant to the successful appli¬ 
cant, because it might, in time, become a competitor. The Court regarded this 
asserted interest as too speculative, for appellant “is merely an applicant 
for * * * a permit which it may never obtain” (pp. 342-3). 
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with decisions like that in Sanders, Judge Frank stated (134 
F. 2d at 704): 

While Congress can constitutionally authorize no one, 
in the absence of an actual justiciable controversy, to 
bring a suit for the judicial determination either of the 
constitutionality of a statute or the scope of powers 
conferred by a statute upon government officers, it can 
constitutionally authorize one of its own officials, such 
as the Attorney General, to bring a proceeding to pre¬ 
vent another official from acting in violation of his 
statutory powers; for then an actual controversy exists, 
and the Attorney General can properly be vested with 
authority, in such a controversy, to vindicate the inter¬ 
est of the public or the government Instead of desig¬ 
nating the Attorney General, or some other public 
officer, to bring such proceedings, Congress can con¬ 
stitutionally enact a statute conferring on any non¬ 
official person, or on a designated group of non-official 
persons, authority to bring a suit to prevent action by 
an officer in violation of his statutory powers; for then, 
in like manner, there is an actual controversy, and there 
is nothing constitutionally prohibiting Congress from 
empowering any person, official or not, to institute a 
proceeding involving such a controversy, even if the 
sole purpose is to vindicate the public interest. Such 
persons so authorized, are, so to speak, private At¬ 
torney Generals. 12 

The Court went on to declare (p. 705) that “there is more 
reason why Congress should be deemed to have intended 

12 As the Court’s opinion notes (pp. 704-5), a classic example of the propo¬ 
sition that Congress may authorize suit by one who has had no legal right 
invaded is provided by the Federal Informer Act (31 U.S.C. 231-235). That 
statute, like its numerous predecessors in Anglo-American law, authorizes 
“any person" to prosecute a qui tarn, action, on behalf of the Government, 
to recover monies obtained from the sovereign by fraud. Since the Act 
provides that the prosecutor of the action nhall share in the recovery, it might 
be said, to adopt Judge Frank’s terminology, that Congress has gone so far 
as to retain private Attorney Generals on a contingent fee basis. The con¬ 
stitutionality of such a course is firmly established. See United States ex. ret 
Marcus v. Hess, 317 U.8. 537. 
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to confer such a power on consumers than to authorize a 
holder of a radio station license to obtain review of an 
administrative order, issued under the Communications 
Act, subjecting him to increased competition. For the com¬ 
mon law has always zealously regarded competition as 
inherently desirable. And Congress has usually reinforced 
that policy legislatively * # ” 

A case of similar import is this Court’s decision in United 
States v. Public Utilities Commission , 80 App. D.C. 227, 
151 F. 2d 609, holding that, under a provision of the District 
of Columbia Code giving a right of review to persons af¬ 
fected by an order of the Public Utilities Commission, the 
United States, as a consumer of electricity, was entitled to 
appeal from a Commission order granting a rate increase 
to a private power company. Appellees, the Commission 
and the company, contended that, regardless of the statu¬ 
tory language, the Government was required to show that 
its interest was “proprietary in nature” and that it had 
suffered “a violation of some legally protected right” (80 
App. D.C. at 230). Rejecting this view, the Court declared 
(pp. 230-1) that “There can be no question that Congress 
had power to give a right of appeal to consumers, from 
orders of the Commission [citing inter alia , the Sanders , 
Scripps-Howard, KOA and Associated Industries deci¬ 
sions]. The question is whether the language of the Code 
reveals an intention to do so.” The Court went on to hold 
that the pertinent code sections were consistent with the 
view that consumers should be able to challenge Commis¬ 
sion orders, and that, in the absence of manifest legislative 
intent to the contrary, the words “person affected” should 
be given a common sense, rather than a technical or special, 
meaning (ibid.). 13 

13 The case of Singer f Sons v. Union Pacific B. Co n 311 U.S. 295, cited 
in the Commission’s opinion (J.A. 21), appears to be a case in which the words 
“party in interest” were given a special and restricted meaning because of 
the statutory scheme involved. Complainants there, a city engaged in the 
construction of new market facilities and the private operators of a market, 
sought to enjoin the allegedly unlawful construction of a rail extension designed 
to serve rival markets. The statutory provision involved, Section 1 (20) of 
the Interstate Commerce Act (49 U.S.C. 1 (20)), allowed such suit at the 


Assuming, then, that Congress could give a; right of 
review to persons situated like petitioner’s members, did it 
intend to do so? 

The legislative history, unfortunately, is inconclusive, 
there being no evidence that Congress specifically consid¬ 
ered whether listeners, as such, might, in any circumstances, 
enjoy appeal rights. Yet, it may be fairly stated that there 
is no persuasive indication that Congress used the words 
“aggrieved” and “adversely affected” in any purely tech¬ 
nical or specially restricted sense. Such indications as 
there are tend rather to support the notion that the terms 
were used by the persons closely identified with the legisla¬ 
tion in a quite ordinary sense. 

Going back to the Radio Act of 1927, the immediate pre¬ 
decessor of the 1934 Act, one finds that the right of appeal 
in licensing cases was then restricted to unsuccessful appli¬ 
cants and to licensees whose authority was ordered revoked 
'(Section 16, 44 Stat 1169). A minority report filed by 
Congressman Davis of Tennessee in 1926 (H. Rep. 404, 69th 
Cong., 1st Sess.) had unsuccessfully urged that appeal 
rights should be broader. In that report, Mr. Davis stated 
(P- 23): 

I further suggest that any person in interest feeling 
aggrieved should have the right of appeal from the 
action of the commission to the Court of Appeals of the 
District of Columbia or some other Federal court, and 
that such court have the right of review of the ques¬ 
tions of law, but that the findings of facts of the com¬ 
mission shall be conclusive. 

i nst an ce of “the United States, the Commission, any commission or regulatory 
body of the State or States affected, or any party in interest-” Fire of the 
six Justices who voted against complainants’ standing, joined in a separate 
concurring opinion in which it was stated (pp. 305-6): 

“A city * * * would naturally turn to its state commission to assert 
" its interests • • * It is reading $ 1 (20) without illumination of the 
scheme and purposes of the Transportation Act to expand the categories 
of public agencies explicitly named by Congress • * * To do so would 
disregard recognition of a state utility commission as the special repository 
of all the interests of a state in this particular field.” 
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The same Congressman offered various amendments con¬ 
forming to that view, including an amendment, proposed 
on the House floor, which would have given appeal rights 
to “Any person, firm, company, corporation or municipal 
corporation interested in, aggrieved, or in any way affected 
or inconvenienced by any decision of the Secretary of Com¬ 
merce with respect to the granting or refusal of a permit or 
license or the revocation or refusal to revoke a license” 
(67 Cong. Rec. 5485). The substance of this amendment 
appeared in the ball as it passed the House, though the 
legislation ultimately adopted gave appeal rights only to 
applicants and licensees. 

In 1930, however, Section 16 was broadened by amend¬ 
ment (46 Stat 844) to give a right of review in licensing 
cases to any applicant, any licensee, or ‘ ‘ any other person, 
firm or corporation aggrieved or whose interests are ad¬ 
versely affected by any decision of the Commission * # * ” 
Mr. Davis, who was one of the managers of the House bill 
incorporating this amendment, stated, in the course of the 
Congressional debates, that the 1927 provision had not 
proved sufficiently “comprehensive”, that the new bill 
aimed to “insure any interested party the right to be 
heard”, and that “the same is true with respect to the right 
of appeal to the courts” (72 Cong. Rec. 8052). When the 
bill passed the Congress, he expressed his gratification 
that the views which he had urged several years previously, 
when the same issue was before the 69th Congress, had 
gained acceptance. 72 Cong. Rec. 11530. 

Without material change, Section 16 of the Radio Act, 
as amended in 1930, became Section 402(b) of the Com¬ 
munications Act of 1934. It was the latter section which 
came before the Supreme Court in the Sawders case. As 
already noted, that Court held that a restriction of the right 
of appeal to persons whose traditional private rights had 
been invaded would be to deprive the language relating to 
“anv other person” of “any substantial effect” (309 U.S. 
at 476-7). 14 

14 The legislative history to which we have briefly adverted above was 
extensively briefed in the Sanders case. See TJ.S. Supreme Court, Records and 
Briefs, Oct. Term, 1939, No. 499. 
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As we read the legislative history of the 1952 protest 
provision, Congress simply left the law of standing where 
it found it. See S. Rep., quoted supra, pp. 9-10. It recog¬ 
nized that the courts would not interpret “party in inter¬ 
est” to mean any person claiming an interest, but only 
persons with a “legitimate interest.” It further recognized 
that the courts had already marked out certain guiding 
principles in cases where the asserted interest was rested 
on competitive economic injury or electrical interference. 
And it apparently concluded that the Commission and the 
courts should determine what a legitimate interest was on 
the basis of the facts of the particular case presented. 

In sum, we think that the problem which the Court has 
before it here is not unlike that faced in United States v. 
Public Utilities Commission , supra. The standard or 
criterion suggested by that case might be formulated as 
follows: Whether the impact of an order complained of is 
sufficiently real, direct and substantial that the right to be 
heard, extended by Congress to persons adversely affected, 
should be deemed, in common fairness and common sense, 
to cover the particular complainant. 

Intervenor Capital Broadcasting Company suggests in 
its brief (p. 9) that, at bottom, the interest of this petitioner 
is no different from that of any person who has a general 
interest in law observance. If that were clearly the case, 
we should have no difficulty whatever in joining in the view 
that the protest was properly dismissed. Certainly, Con¬ 
gress did not intend to clog the administrative machinery 
and the courts by extending to all persons, no matter how 
situated, a right to be heard on all legal issues which they 
might feel inclined to raise. Petitioner's of interest 
can be sustained, if at all, only on the basis that its members 
are peculiarly situated and peculiarly affected by the order. 

Contrary to Capital Broadcasting's suggestion, it would 
seem to be the essence of petitioner's protest that its mem¬ 
bers are not situated like other groups of persons in the 
body politic or, for that matter, like ordinary radio listeners. 
Petitioner urges that, because of the exigencies of urban 
living, its members have no choice but to ride the vehicles 
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of Capital Transit; that, if illegal transitcasting continues, 
they will be persons most directly affected by it because, 
unlike ordinary persons who listen to the radio at will, they 
will be compelled to listen to the programs whether they 
wish to do so or not; and that, being persons directly 
affected by transitcasting, they ought to be held entitled to 
raise the question of its legality and to be heard upon that 
issue. If a competing radio station threatened with the 
possibility of losing some advertising revenue to a station 
proposing to engage in transitcasting could, if it chose, 
raise the issue of the legality of such operations (a result 
which appears to follow from the Sanders decision), why, 
petitioner asks, should its members, persons at whom such 
operations are directly aimed and who cannot escape their 
effect, be held to have no legitimate interest in doing so? 15 

This, of course, raises the question whether only persons 
whose interest is rooted in economic factors are to be 
deemed “adversely affected” within the meaning of the 
statute. The KOA decision indicates that at least certain 
non-economic interests, e.g., the interest in avoiding elec¬ 
trical interference, will suffice to confer standing. While 
ordinarily it might be supposed that a radio station threat¬ 
ened with a measure of electrical interference sufficient to 
justify complaint would also suffer some resultant eco¬ 
nomic injury, the allegations in the KOA case were distin¬ 
guished by a failure to state any economic injury whatever, 
a fact carefully noted in both the opinions of this Court 
{National Broadcasting Co., Inc., v. Federal Communica¬ 
tions Commission, 76 App. D.C. 238, 241,132 F. 2d 545, 548) 
and of the Supreme Court '(319 UJS. at 247). It was the 
absence of such an allegation which led Judge (later Mr. 
Justice) Rutledge, speaking for the Court of Appeals 
sitting en banc, to explore the purposes of the Act in terms 
of their bearing upon the right to appeal. Because of the 
pertinence of that discussion to the problem at hand, we 
quote from the opinion at length (76 App. D. C. at 240-1): 

15 It may be noted parenthetically that no other protest has been filed in 
the instant case and that petitioner is not in a position, even if it 'wished to do 
so, to ride on someone else’s coattails. 
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Nothing in the statute specifies or requires a showing 
of financial injury as the exclusive basis to appeal 
Nor are the hypotheses tenable that such injury is the 
* only sort, of a substantial kind, likely to occur or that 
only persons financially hurt will hie able or likely to 
appeal It is true they probably will have the financial 
resources necessary for litigation. It does not follow 
that others, who may be affected adversely though not 
financially, will be neither willing nor able to appeal 

The contrary assumption ignores the facts that radio 
broadcasting is not exclusively a matter of business or 
financial gain, and that it is the public interest, not the 
private right, which is primarily at stake upon the 
appeal. Unfortunately, commercial enterprise has 
taken over the lion’s share of the field. Unfortunately, 
because, when radio was in its infancy, many persons 
hoped that much of its work would be done by educa¬ 
tional, religious and eleemosynary institutions, more 
than the event has permitted. Notwithstanding the 
policy which has so favored commercial operators, 
there is a considerable volume of noncommercial broad¬ 
casting. It takes place through stations supported not 
by advertising or “plugs,” but by churches, univer¬ 
sities, colleges, charitable foundations and others who 
have no profit-making revenues. Many still hope that 
the evils apparently inherent in commercial broadcast¬ 
ing yet may bring about a larger allocation of fre¬ 
quencies to licensees whose objects are not primarily 
the making of money. 

Limiting appeals to persons financially injured would 
have the practical effect of denying them to nonprofit- 
seeking broadcasters. Conceivably, in very rare in¬ 
stances, such operators could show financial injury. 
But obviously they could not do so in the circumstances 
in which commercial stations are able most frequently 
to demonstrate its possible incidence. The view cannot 
be accepted that these stations can appeal only when 
some action of the Commission has the practical effect 
of destroying their capital investment. Such a view 
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would not be consistent with the public interest and 
right which is the foundation of all broadcasting and 
which primarily the commercial broadcaster’s appeal is 
designed to protect. Federal Communications Comm. v. 
Sanders Bros. Radio Station supra. The latter is 
likely to utilize the public interest as a vehicle for pro¬ 
tecting his private standing, however tentative that 
may be in legal status. Few business institutions rush 
to the defense of the public weal when they are not 
affected in a private way. As between such operators, 
therefore, and the noncommercial broadcasters, the 
latter cannot be held a knight unworthy, unable or un¬ 
willing to battle for the general good in the lists of 
appellate litigation. Congress had no intention to ex¬ 
clude nonprofit stations from taking appeals, either 
absolutely or in practical effect. And if they can appeal 
by showing other than financial injury, so also can 
commercial operators. 

The opinion goes on to state that, of course, “Absence of 
economic injury * * * does not amount to presence of other 
sufficient injury” (p. 241), and that the person seeking 
review must be affected in a manner that is something more 
than “remote and insubstantial” (ibid.). The Court con¬ 
cluded that appellant’s allegations were sufficient to meet 
the test. 16 

It may be suggested that the interference alleged in the 
instant case is an interference with individuals in their 
personal capacities, whereas the interference involved in 
the KOA case was an interference with an enterprise, i.e., 
an existing radio station. While it is infrequent that per¬ 
sonal interests are asserted as a basis for challenging 
agency decisions under regulatory statutes like the Com- 

■ ■ ■ ■ » 
Two judges dissented on the ground that the allegations were not suffi¬ 
ciently specific to show a likelihood that appellant would be affected in any 
substantial degree by the grant challenged. 
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munications Act, it is not to be supposed that they are 
any the less worthy of recognition. “ Radio broadcast¬ 
ing is not exclusively a matter of business or financial gain 
• * • ” (76 App. D.C. at 240). And the courts are not lack¬ 
ing in solicitude where the asserted standing to seek re¬ 
view rests on an interest falling within the category “per¬ 
sonal’’, rather than the category “property”. See MvtcheU 
v. United States, 313 U.S. 80, 92-93, upholding the standing 
of a negro appellant to review an order of the Interstate 
Commerce Commission dismissing his complaint against 
the practice of a particular railroad in discriminating 
against negro passengers in the furnishing of accom¬ 
modations, even though it did not appear that appellant in¬ 
tended to make any additional trips on the railroad in 
question. Also, Henderson v. United States, 339 U.S. 816, 
823. Whether the interest be a “business” or “personal” 
one in nature, the test, we believe, is the same: Is the im¬ 
pact of the order challenged so real, direct and substantial 
that the right to be heard, extended by Congress to per¬ 
sons adversely affected, ought, in common fairness and in 
common sense, be held to run to the particular complainant 1 
On the facts, the instant case is a novel one. And the 
ultimate issue before the Court—the sufficiency of the in¬ 
terest asserted—must be determined, the legislative his¬ 
tory being at best inconclusive, on the basis of considera¬ 
tions which are fundamentally considerations of policy. On 
the one hand, there is the consideration that the statutory 
language should be given a fair and reasonable construc¬ 
tion, so that persons having a legitimate interest will have 
their guaranteed “day in court”. On the other, there is 
the consideration that the language should not be so loosely 
interpreted that the judicial and administrative machinery 
will tend to become clogged by protests and appeals filed 
by persons who are merely litigious or desirous of causing 
delays. We accordingly suggest, with all deference, that, 
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if the Court should conclude that this, petitioner has shown 
a legitimate interest, the holding should be limited to the 
particular facts of the case at bar. 

Respectfully submitted, 

Edward P. Hodges, 

Acting Assistant Attorney 
General 

Ralph S. Spritzer, 

Special Assistant 

to the Attorney General 

February, 1953. 
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QUESTION PRESENTED 

In the opinion of Intervenor Capital Broadcasting Com¬ 
pany, the question presented is: 

"Whether passengers on public transportation vehicles 
who object to radio broadcasts on those vehicles have stand¬ 
ing under Section 309(c) of the Communications Act of 
1934, as amended, to protest an order of the Federal 
Communications Commission granting a renewal of license 
to the station which broadcasts the program- 
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SUMMARY OF ARGUMENT 

The interest which qualifies a person to file a protest with 
the Commission is co-extensive with the interest required 
to appeal to this Court. The purpose of the 1952 amend¬ 
ment of Section 309 (c) was to give a party who has stand- 
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ing to appeal the right to protest first to the Com¬ 
mission. In order to qualify as a person “aggrieved’’ 
or “adversely affected”, however, petitioner must show 
that, as a direct result of the grant by the Commission, 
petitioner sustained substantial financial injury or injury 
in the nature of electrical interference. The protest filed 
with the Commission did not satisfy that requirement. 

Petitioner is in no different status from other members 
of the listening public who allege a failure on the part of 
the Co mm ission to discharge its statutory duties. Although 
the Commission will entertain complaints from them, it is 
not required to hold a hearing if it determines that the 
public interest, convenience and necessity would be served 
by a grant without a hearing. 

ARGUMENT 

Petitioner Has No Standing to Protest Since it is Not a Party 
in Interest Within the Meaning of Section 309(c) of the 
Communications Act 

The order of the Federal Communications Commission 
which granted the renewal application of Intervenor Capi¬ 
tal Broadcasting Company, the licensee of Station W WJDC- 
FM, was duly issued pursuant to the Congressional mandate 
(Section 309(a) of the Communications Act of 1934, as 
amended, 47 U. S. C. 309 (a)) that “If upon examination 
of any application ... the Commission shall find that public 
interest, convenience, and necessity would be served by 
the granting thereof, it shall grant such application.” Pe¬ 
titioner’s protest against the grant was dismissed by the 
Commission on the ground that Petitioner had not shown 
the requisite status under Section 309(c) of the Act to 
require the Commission to set aside its action and conduct a 
hearing. We submit that the Commission was correct. 
Petitioner was not entitled as a matter of statutory right 
to impeach the Commission’s finding that the public inter¬ 
est would be served by granting the renewal application 
without the burden, expense and delay of a useless hearing. 


\M 
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It was not the purpose of Congress to give any person 
whose sensibilities might be offended by the operating 
policy of a licensed station the right to participate formally 
in the administrative process of passing upon the licensee’s 
application for renewal of its license. Congress did not 
seek to erect an impediment to the efficient and expeditious 
discharge of the functions of the agency to which it confided 
the problem of regulating the communications field. To 
the contrary, in Section 4(j) of the Act (47 U.S.C. 154(j)) 
Congress authorized the Commission to “conduct its pro¬ 
ceedings in such manner as will best conduce to the proper 
dispatch of business and to the ends of justice.” The ad¬ 
ministrative process would be hopelessly clogged if a per¬ 
son without a real, direct, and substantial interest could 
put not only the applicant but also the Commission and its 
limited staff to the burden and expense of a formal hearing 
despite the fact that the Commission determined, from 
an examination of the application and all the material in its 
files, including complaints from the listening public, that 
the public interest would be served by granting the appli¬ 
cation. 

The position urged by Petitioner would affect appli¬ 
cants for new stations as well as existing licensees who 
seek renewal of their licenses, as in this case. If Petitioner’s 
contention that it is a “party in interest” were to prevail, 
there would be many instances where communities would 
be deprived of necessary service for long periods of time 
while hearings were held, even though in the Commission’s 
judgment the public interest, convenience and necessity 
required immediate service to those communities. It is not 
difficult to foresee the temptation which would be afforded 
a newspaper publisher, for example, in a community which 
has no radio station, to file a protest and delay the construc¬ 
tion of a station in that community. 

Congress was aware of the dangers inherent in an unre¬ 
stricted right to participate in the administrative process. 
It did not open the door to everyone who might claim an 
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‘ * interest’’ in the broadest literal meaning of that word. 
It relied instead upon the restricted legal connotation 
traditionally attached by courts to the term “party in 
interest” as a safeguard against obstructions to the orderly, 
efficient and reasonably expeditious discharge of the ad¬ 
ministrative function. The Senate Committee on Inter¬ 
state and Foreign Commerce reported (Sen. Eep. No. 44, 
82nd Cong. 1st Sess.): 

“Some question has been raised in earlier hearings on 
proposed Communications Act amendment bills with 
respect to the meaning of the term ‘parties in interest’ 
as used in the subsection and in other sections of the 
bill. Fear has been expressed that use of ‘parties 
in interest’ might make possible intervention into pro¬ 
ceedings by a host of parties who have no legitimate 
interest but solely with the purpose of delaying license 
grants which properly should be made. The committee 
does not so construe the terms ‘party in interest’; 
‘parties in interest’ because of electrical interference 
are fixed and defined by the Supreme Court decision in 
the KOA case (319 U.S. 239), and the Commission’s 
rules and regulations; ‘parties in interest’ from an 
economic standpoint are defined by the Supreme Court 
decision in the Sanders case (309 U.S. 470).” 

The legislative history of Section 309(c) makes it abun¬ 
dantly clear that the “interest” which qualifies a party to 
file a protest against a Commission grant is co-extensive 
with the interest required to give a party “the right to 
challenge the legality or propriety of such grant by appeal 
from the Commission’s decision . . (Sen. Eep. No. 44, 
sivpra, p. 8). Indeed, the purpose of Section 309(c) was to 
give the latter person access to the administrative agency 
before resorting to the courts. For light on the meaning of 
“party in interest”, we must turn, then, to the construction 
of the phrase “person who is aggrieved or whose inter¬ 
ests are adversely affected by any order of the Commission 
granting or denying any application ...” which appears in 
Section 402(b) (6) of the Act. (47 U.S.C. 402 (b) (2)). 



5 


Prior to Federal Communications Commisison v. Sanders 
Bros. Radio Station, 309 TLS. 470, it was held in a long line 
of cases that only a person who alleged an invasion or 
threatened invasion of his individual substantive right had 
standing to challenge administrative action. See, e.g., 
Massachusetts v. MeUon, 262 U.S. 447; Moffat Tunnel 
League v. United States, 289 U.S. 113; Alabama Power 
Co. v. Ickes, 302 U.S. 464; Tennessee Electric Power 
Co. v. Tennessee Valley Authority, 306 U.S. 118; City of 
Atlanta v. Ickes, 308 U.S. 517. This principle reflected 
respect for the constitutional requirement that a “case” 
or “controversy” must be shown in order to invoke the 
power of the courts. The Sanders decision represented an 
extension or perhaps a qualification of this long-settled 
principle. The Supreme Court said in effect that Congress 
may constitutionally provide that a broadcast licensee who 
is financially injured by the grant of a license to another 
may be sufficiently “aggrieved” or “adversely affected” 
to appeal from the grant and to raise relevant questions of 
law, despite the absence of injury to any substantive right 
of its own. This rule, or more properly dictum, of the 
Sanders case has not stood unquestioned. As Mr. Justice 
Douglas stated in his dissenting opinion in Federal Com¬ 
munications Commission v. National Broadcasting Co., 319 
U.S. 239, 265 r 1 

“I expressed my doubts, however, in Scripps-How- 
ard Radio. Inc. v. Federal Communications Commis¬ 
sion, 316 U.S. 4, 20, 21, 62 S. Ct. 875, 884, 885, 86 L. 
Ed. 1229, whether Congress endowed private litigants 
with the power to vindicate the public interest when 
it gave the right to appeal under section 402(b) to a 
person ‘aggrieved or whose interests are adversely 
affected’ by a decision of the Commission. I also 

1 Properly construed, the KOA decision does not rest on the Sanders dictum. 
The conclusion that KOA was a party aggrieved by the grant of WKDH’s 
application was based upon the Court’s reasoning that KOA’s license had been 
modified and, since section 312(b) of the Act gave KOA the right to become 
a party to the proceedings before the Commission, it also had the right to 
appeal. 
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express my concern in that case with the constitu¬ 
tionality of a statutory scheme which allowed one 
who showed no invasion of a private right to call on 
the courts to review an order of the Commission. 
See Muskrat v. United States, 219 U. S’. 346, 31 
S. Ct. 250, 55 L. Ed. 246. But if we accept 
as constitutionally valid a system of judicial review 
invoked by a private person who has no individual 
substantive right to protect but who has standing only 
as a representative of the public interest.. . [footnote 
omitted] then I think we must be exceedingly scrupu¬ 
lous to see to it that his interest in the matter is sub¬ 
stantial and immediate. Otherwise, we will not only 
permit the administrative process to be clogged by 
judicial review; we will most assuredly run afoul of 
the constitutional requirement of case or controversy. 
Federal Radio Commission v. General Electric Co., 281 
U.S. 464, 50 S. Ct. 389, 74 L. Ed. 969.” 

We need not attempt here to revive or reconcile lingering 
doubts as to the validity of a statute which confers standing 
to appeal on one who has not sustained an injury to a sub¬ 
stantive right of his own. It is sufficient to point out that 
Congress was aware of the legal and practical problems 
involved in introducing a host of new parties, and intended 
the interest which was deemed sufficient in Sanders to 
represent the outermost limit of the range of qualifying 
interests which would support an appeal or a protest. This 
view finds implicit support in Mansfield Journal Co. v. 
Federal Communications Commisison, App. D.C. , 173 
F. 2d 646; National Coal Ass’n. v. Federal Power Commis¬ 
sion, App. D.C. , 191 F. 2d 462; Associate Industries 
v. I ekes, 134 F. 2d 694 (C.A. 2); United States Cane Sugar 
Refiners’ Ass’n. v. McNutt, 138 F. 2d 116 (C.A. 2). 

The courts have uniformly emphasized the requirement 
that in order to qualify as a person “aggrieved” or “ad¬ 
versely affected” by an administrative order a petitioner 
must show that the order results in direct, substantial, 
and immediate injury to him. The administrative proc¬ 
ess cannot be invaded by persons whose interest is not 
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of that special character. The requisite standing to appeal 
was found present in only two of the cited cases. 

In the Sugar Refiners’ Ass’n. case, supra, sugar manu¬ 
facturers claimed that they suffered economic injury as a 
result of an administrative order which authorized canners 
to use other ingredients in combination with sugar without 
being required so to state on the label. They were held 
nevertheless to be outside the class of persons “ adversely 
affected” and, therefore, had no standing to challenge the 
order. Similarly, in the Mam field Journal case, this Court 
held that it would be an unwarranted extension of the 
Sawders case to apply it in favor of an applicant for a 
broadcasting station which claimed that it would sustain 
i economic injury as a result of an order of the Federal Com¬ 

munications Commission which granted a permit to another 
' applicant. 

„ Unless, therefore, Petitioner alleged in its protest that it 

! has sustained or will sustain a direct and substantial finan¬ 

cial injury, or an injury in the nature of electrical inter¬ 
ference, as a result of the grant of the renewal of license, 
i it has no standing under Section 309(c) of the Act. It is 

clear, of course, that the Protest falls far short of meeting 
this requirement (J.A. 2-9). Indeed, Petitioner has not 
alleged any direct injury, financial or otherwise, of a sub¬ 
stantial character. The only part of petitioner’s protest 
which can be fairly construed as an attempt to meet this 
requirement is the contention in Paragraph 5 of the Protest 
(J.A. 8) that “licensee W WJDC-FM, by engaging in 
an arrangement to program to audiences composed of a 
special class of involuntary listeners, is participating in 
an enterprise which is injurious to the health of protest- 
ant’s members, and thus contrary to the public interest.” 
If this allegation should be deemed sufficient to confer 
standing on petitioner, the door would be wide open for any 
member of the listening public whose sensibilities are 
offended by the operating policies of a licensee and for any 
self-appointed censor to insist that the Commission hold a 
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hearing every time it passes upon an application for re¬ 
newal or modification of license. In practice, intervention 
of that magnitude would nullify Section 309(a) of the Act 
under which the Commission itself was entrusted with the 
power to grant an application without a hearing if the 
public interest, convenience and necessity -would be served 
thereby. 

Section 309(c) of the Act provides that a protest “shall 
contain such allegations of fact as will show the protestant 
to be a party in interest and shall specify with particularity 
the facts, matters, and things relied upon but shall not in¬ 
clude isues or allegations phrased generally. ’’ In disregard 
of this requirement, petitioner’s protest did not allege, 
either in form or in substance, that the action of the Com¬ 
mission granting the renewal of license was the direct or 
proximate cause of any injury to petitioner. Petitioner 
may feel very strongly that the Commission erred as a 
matter of law in granting the renewal application, but if 
petitioner’s members have in fact suffered from the use of 
radio loudspeakers in streetcars and buses their “injury” 
is not only tenuous and insubstantial, but it is also remote 
from any action of the Federal Communications Commis¬ 
sion. Petitioner objects basically to the action of Capital 
Transit Company and Washington Transit Radio, Inc. in 
installing radio receivers in streetcars and buses for the 
reception of broadcast programs. No approval or author¬ 
ization of this action was obtained or required from the 
Federal Communications Commission. Moreover, as the 
Supreme Court said in Public Utilities Commission v. Pol¬ 
iak, 343 TT.S. 451, 465: 

“The contention of Poliak and Martin would permit an 
objector, with a status no different from that of other 
passengers, to override not only the preference of the 
majority of the passengers but also the considered 
judgment of the federally authorized Public Utilities 
Commission, after notice, investigation and public 
hearings, and upon a record reasonably justifying its 
conclusion that the policy of the owner and operator 
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did not interfere with public convenience, comfort and 
safety but tended, in general, to improve the utility 
service.” 


At bottom the interest of petitioner is no different from 
that of any other person who seeks to vindicate the public 
interest by alleging a failure on the part of duly constituted 
authorities to discharge their statutory duties. Petitioner, 
therefore, is entitled to no different treatment from that 
accorded the complainants who were denied standing to 
sue in Perkins v. Lukens Steel Co., 310 U.S. 113 and L. 
Singer and Sons v. Union Pac. R. Co., 311 U.S. 295. If 
the term * ‘party in interest” should be extended by this 
Court to include Petitioner, the Congressional intention 
to limit its scope to parties who sustain direct and sub¬ 
stantial injury will be frustrated. 


CONCLUSION 

For the reasons stated we respectfully submit that the 
order of the Federal Communications Commission dismis¬ 
sing the protest should be affirmed. 


Pierson and Ball 
Ring Building 
Washington, D. C. 
Of Counsel. 


W. Theodore Pierson 
Harold D. Cohen 
Attorneys for Capital 
Broadcasting Co. 
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TRANSIT RIDERS ASSOCIATION, INC., Petitioner, 


v. 

UNITED STATES OF AMERICA, Respondent, 

FEDERAL COMMUNICATIONS COMMISSION, 

Intervenor, 

CAPITAL BROADCASTING COMPANY, Intervenor. 


MOTION FOR RECONSIDERATION BY FULL COURT 


Comes now petitioner in the above entitled matter and 
moves this Honorable Court to reconsider, en banc, pur¬ 
suant to 28 U.S.C.A. 46 (c), its action of July 1, 1953, dis¬ 
missing petitioner’s cause on the ground that it has be¬ 
come moot, for the following reasons: 

1. Intervenor Capital Broadcasting Co., Inc., states in 
its motion to dismiss and in its affidavit filed therewith that 
WWDC-FM has discontinued transitcasting and removed 
its radio receivers from the transit vehicles. However, the 
affidavit shows on its face that the radio speakers, which 
are the most important element in recommencing transit¬ 
casting, are to be left in the vehicles. Therefore, it becomes 
a relatively simple matter for a successor or a successor in 
interest to recommence transitcasting. 

2. This Court can take judicial notice of the readily as¬ 
certainable fact that in the June 8, 1953, issue of Broad- 
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casting-Telecasting Magazine, p. 40, Capital Transit Co. 
has indicated “it has no intention of removing speakers 
from its buses and trolleys ”, and that in the June 6, 1953, 
issue of Business Week, p. 48, spokesmen for intervenor 
are quoted as saying, “Operations in Washington haven’t 
been completely abandoned—just suspended indefinitely. 
* * • Meanwhile what’s going to happen to all of those 
radios? We aren’t taking them out of the buses in * * • 
Washington, but we are investigating the possibility of 
selling them.” Lisman v. Knickerbocker Trust Co., 211 Fed. 
413, 417. 

3. This Court can take judicial notice of the fact that 
Station WBTJZ in Bradbury Heights, Maryland, is carry¬ 
ing on a transitcasting operation in the Washington Sub¬ 
urban area with radio installations in W. M. & A. Motor 
Lines and is seeking increased broadcast power to increase 
its operation. Lisman v. Knickerbocker Trust Co., supra. 

4. In view of the discrepancy between the statements of 
intervenor to this Court and the published statements of 
its spokesmen, and in view of the likelihood that a sale of 
the radio speakers in the buses is contemplated, and another 
transitcast operation is being carried on in the area, and 
in view of the heavy expense entailed in pursuing its rights 
in court, petitioner requests that the full Court consider 
whether substantial justice has not been denied your peti¬ 
tioner in dismissing as moot its petition herein, since upon 
any recommencement of transitcasting by a successor to 
intervenor petitioner will again be put to the burden of 
establishing that it is a “party in interest.” 

5. Further, the actual question in petitioner’s appeal is 
whether petitioner is a “party in interest” under section 
309(c) of the Communications Act of 1934, and that ques¬ 
tion has not been rendered moot, but intervenor’s motion 
to dismiss merely gives it the illusion of mootness. Kaufman 
v. Mastin, 66 W. Va. 99, 66 S. E. 92; United Real Estate Co. 
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v. Barnes, 157 Calif. 515, 108 P. 306; Lebus v. St ansi- 
fer, 154 Ky. 444, 157 S. W. 727. The mere affidavit of in- 
tervenor does not render the question moot. Kirtland v. 
Macon, 62 Ga. 747. 

6. It has been determined by this Court that an illusion 
of mootness is no fair bar to a decision. Bokel et al Co. v. 
Costello, 22 App. D. C. 81. 

7. The U. S. Supreme Court has held that in a case where 
a question of public importance is involved and a federal 
regulatory agency is a party, an illusion of mootness, or 
actual mootness where future recurrence is possible, will 
not bar decision. Southern Pacific Terminal Co. v. Inter¬ 
state Commerce Commission, 219 U. S. 433, 55 L. ed. 283. 
The highest courts of other jurisdictions have followed the 
same reasoning. Boise City Irrigation Co. v. Clark, 131 
Fed. 415, 419; Matter of Fairchild, 151 N. Y. 359, 45 N. E. 
943; State v. Stutsmcun, 139 N. W. 83; State v. Southern 
Telephone Co., 65 Fla. 67, 61 So. 119. 

8. There was no oral argument on intervenor’s motion 
to dismiss. Petitioner therefore requests oral argument on 
reconsideration. 

Wherefore, the premises considered, petitioner respect¬ 
fully requests the full Court to reconsider the action of 
July 1, 1953, dismissing as moot the appeal herein. 

Respectfully submitted, 

/s/ Carl L. Shipley 
Carl, L. Shipley 
Attorney for Transit 
Riders Association, Inc. 

1107 National Press 
Building 

Washington, D. C. 

Sterling 3-2242 



Certificate of Good Faith 


Carl L. Shipley, Counsel for Movant herein, certifies 
that the above motion is filed in good faith and not for 
purposes of delay. 

/s/ Cam, L. Shipley 

Certificate of Service 

I, Carl L. Shipley, certify that on the 14th day of July, 
1953, I mailed, postage prepaid, copies of the aforegoing 
Motion for Reconsideration by Full Court to the following: 

Harold D. Cohen, Esq. 

Pierson and Ball 
1007 Ring Building 
Washington 6, D. C. 

Attorney for Intervenor 
Capitol Broadcasting Co. 

Charles H. Weston, Esq. 

Department of Justice 
Washington, D. C. 

Counsel for Respondent 

Richard Solomon, Esq. 

Acting General Counsel 

Federal Communications Commission 

Washington, D. C. 

Counsel for Intervenor, 

Federal Communications Comm. 

/s/ Carl L. Shipley 
Carl L. Shipley 


( 
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For : 
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United States Court oi Appeals 


Fob The District op Columbia Cmcuir 


No. 11,574 


TRANSIT RIDERS .ASSOCIATION, INC., Petitioner , 

v. 

UNITED STATES OF AMERICA, Respondent, 

FEDERAL COMMUNICATIONS COMMISSION, 

Intervenor , 

CAPITAL BROADCASTING COMPANY, Intervenor . 


ANSWER TO MOTION FOR RECONSIDERATION 

EN BANC 


Intervenor WWJDC, Inc., successor to Intervenor Capital 
Broadcasting Company, answers petitioner’s motion for 
reconsideration by the full court of the order of July 1, 
1953 dismissing the above-entitled cause as moot, and re¬ 
spectfully requests the Court to deny the motion. 

In support thereof, it is stated: 

1. The motion does not present any exceptional situation 
or any question of great public importance which would 
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warrant the attention of the full Court. The only question 
involved is whether the Court properly dismissed the cause 
a<s moot. The original issue was also a narrow one— 
namely, whether the Federal Communications Commission 
erred in holding that petitioner had no standing under 
Section 309 (c) of the Communications Act of 1934, as 
amended, to protest a Commission order renewing the li¬ 
cense of Station WWDC-FM. Petitioner’s claim of stand¬ 
ing to compel a hearing was bottomed on its contention that 
broadcasts of Station WWDC-FM to transit vehicles were 
injurious to its members. Any right to a hearing which 
petitioner may have had became academic when WWDC- 
FM ceased, completely and permanently, to broadcast any 
such programs and, therefore, ceased to offend petitioner’s 
members. Consequently, whether or not petitioner ever 
had the requisite standing to compel a hearing, it is clear 
that a hearing would be meaningless now. The issue 
whether the Commission erred in dismissing the protest 
is, therefore, not a live one and the Court properly dis¬ 
missed the cause as moot 

2. The matters raised in the instant motion have already 
been considered fully by a division of the Court. On May 
20, 1953 Intervenor Capital Broadcasting Company, in an¬ 
ticipation of the end of the transit broadcasts on May 30, 
1953 and in order to apprise the Court of the expected ter¬ 
mination of the controversy, filed a motion suggesting the 
question of mootness. An opposition to this motion was 
filed by petitioner on May 26, 1953. The Court granted 
the motion on June 4,1953 and directed the Clerk to file the 
memorandum. On June 9, 1953, after the broadcasts 
ceased, a motion to dismiss this action as moot was filed 
by Intervenor. The reasons in support of its contention 
that the cause had become moot are contained in that 
motion, which is incorporated herein by reference. The 
United States of America and the Federal Communications 
Commission consented to the motion and filed a memo¬ 
randum in support, which is also incorporated herein by 
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reference. In petitioner’s opposition to that motion sub¬ 
stantially the same contentions were made as are advanced 
in its instant motion. On July 1, 1953 the Court granted 
Intervenor’s motion and dismissed the cause as moot 

3. Petitioner’s attempt to discredit the sworn statement 
of Mr. Strouse, G-eneral Manager of Station WWDC-FM 
on the basis of misleading 1 extracts from two magazine 
articles is unjustifiable. Mr. Strouse’s affidavit, which was 
attached to the motion to dismiss, stated fully and frankly 
that the agreement with Capital Transit Company for 
broadcasts by Station W Wl>C-FM to transit vehicles was 
terminated in good faith and that Station WWDC-FM has 
no intention of resuming such broadcasts. Petitioner com¬ 
plains that radio speakers were left in the vehicles. That 
fact was disclosed in the affidavit itself. The speakers are 
now the property of Capital Transit Company and any 
plans which it may have for their eventual disposition have 
no bearing upon the future conduct of Station WWDC-FM. 
Contrary to petitioner’s assertion, the speakers are a rela¬ 
tively minor part of the total receiving equipment and 
were left in the vehicles primarily because the expense of 
removing them was disproportionate to their value to 
Washington Transit Radio, Inc. 

4. Petitioner’s reference to the transitcasting of Station 
WBTTZ, Bradbury Heights, Maryland is not pertinent to 
the question whether petitioner has standing to protest the 

l The complete sentence in Broadcasting Telecasting Magazine, from which 
petitioner lifted a portion out of context, states that “While Capital Transit 
Co. has indicated it has no intention of removing speakers from its buses 
and trolleys, there appears little indication that Washington service would 
be revived in the near future ’ \ Moreover, whatever plains Capital Transit 
Company may have as to the revival of such service, the article does not 
state that Station WWDC-FM is included in such plans. Petitioner com¬ 
mitted another error in attributing a statement in Business Weelc Magazine 
to “spokesmen for intervenor”. The statement was made by R. C. Crisler 
of Cincinnati, Ohio who has no o fficial relationship with, and has never been 
authorized to speak for, Station WWDC-FM or Washington Transit Radio, 
Inc. Mr. Crisler is president of Transit Radio, Inc. which was the national 
sales representative of the several transit radio operations in the country. 
In any event, his statement contained nothing which is in any way at variance 
with the sworn statement of Mr. Strouse that Station WWDC-FM had with¬ 
drawn permanently from the transit radio field. 
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removal of license of Station W WDC-FM. Intervenor has 
absolutely no connection with Station WBIJZ. The possi¬ 
bility that a similar issue to that in the instant cause may 
arise again as a result of the practices of some other sta¬ 
tion would not justify the assertion of jurisdiction by this 
Court in the instant cause. In effect, petitioner is asking 
this Court to violate the fundamental principle that courts 
will not render purely advisory opinions. 

5. There is no public interest involved which requires 
the attention of the full court. As noted above, both the 
Department of Justice and the Federal Communications 
Commission have consented to the dismissal of the cause as 
moot on the ground that there is no longer any controversy 
to be determined by this Court. 

Wherefore, Intervenor respectfully requests the Court 
to deny petitioner’s motion for reconsideration, en banc. 

Respectfully submitted, 


Harold D. Cohen 
Pierson and Ball 
1007 Ring Building 
Washington 6, D. C. 
Attorney for WWDC, Inc. 
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Certificate of Service 

I, Harold D. Cohen, certify that on this 17th day of Jnly, 
1953, I served copies of the foregoing Answer To Motion 
for Reconsideration En Banc by depositing them in the 
United States mail postage prepaid and duly addressed to 
the following: 

Carl L. Shipley, Esq. 

1103 National Press Building 
Washington, D. C. 

Attorney for Petitioner 

Charles H. Weston, Esq. 

Department of Justice 
Washington, D. C. 

Counsel for Respondent 

Richard Solomon, Esq, 

Acting General Counsel 
Federal Communications Commission 
Washington, D. C. 

Counsel for Intervenor 
Federal Comnvu/nications Comm. 


Habold D. Cohen 


July 17,1953 


